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I. IRTRODUCTION

There are some very general', preliminary points you should
be aware of with respect to contracting for Shelby County:

1. Definition of a Contract. Black’s Law Dictionary
defines a contract as follows:

“"An agreement upon sufficient consideration
to do or not to do a particular thing.”

A contract has legal power and authority to bind the
parties to do what it says and only what it says.

2. Contracting for Shelby County. Because of the gravity
and importance of contracts as well as the unigue
nature of Shelby County Government as an entity
operated by elected officials, the authority to
contract for and on behalf of Shelby County Government
is very specifically limited by the Shelby County
Charter which provides at §3.03N that:

“[The County Mayor shall] except for
contracts that are in the nature of
franchises, have the sole power and
autheority to enter into contracts on
behalf of Sheiby County, except as
otherwise provided in this charter, and
subject to budgetary limitations.
Contracts and purchases on behalf of
Shelby County government shall be
entered into by the County Mayor or the
Mayor’s designee (emphasis added). On
all contracts in an amount greater than
[$100,000.00] or a greater amount as
established in advance by the County
Commissicn, the Mayor shall obtain the
appreval of the County Commission pricr
to execution.”

3. Purchasing Determinaticns. State law and Shelby County
policies and procedures require that decisions about
who Shelby County procures goods and services from are
made through the competitive or negotiated procurement
process. Competitive bids are used to procure goods
and services that are standardized in the applicable

1 Please note that not all general provisions apply to every contract.
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industry or market. Reguests for proposals are used to
negotiate the procurement of professional sérvices.

Purchase Order wvs. Contract.

A. Scme purchases may be made thrcugh purchase
orders. Purchase orders issued by Shelby County
are contracts and are legally binding on Shelby
County. The laws customarily applicable to
purchase orders are uniform across all fifty (50)
states and, therefore, purchase orders are easily
generated in a fixed format.

B. Purchases of goods or services not available
through purchase orders will require a contract,
which establishes the scope and cost of the
transacticn, and the terms and conditions that the
parties intend to govern same.

Follow the Procedures. Shelby County’s pelicies and
procedures, apply to all administrative departments,
elected offices, boards and agencies of Shelby County.
Violating these policies and procedures may result in
a void transaction or may expose Shelby County to
unnecessary legal liability. ALL CONTRACTS MUST BE
PROCESSED THROUGH CONTRACTS ADMINISTRATION. PLEASE DO
NOT TAKE CONTRACTS OR RESOLUTIONS DIRECTLY TO THE
MAYOR’S OFFICE OR THE COMMISSION OFFICE, RESPECTIVELY,
FOR SIGNATURE.

II. PROFESSIONAL SERVICES CONTRACTS

1.

Definition. The essence of a professional service is
that it involves specialized knowledge, labor and
skill, and the labor and skill is predominately mental
or intellectual, rather than physical or manual.
Professional services contracts include, for example,
contracts for the services of an architect, engineer,
accountant, lawyer, computer consultant, or training
consultant.

Procuring Professional Services. Shelby County
Purchasing Policies and Procedures No. CA-020
establishes the policies and procedures governing the
procurement of professional services for the County.
The prcoccurement or selection process is accomplished
through use of a request for proposals (“REP”).
Exceptions to the RFP process are more fully set forth
2




in the Purchasing Policies and Procedures Manual. (See
Addendum No. 1).

A. The originating department will prepare, for
submission to the County Administrator of
Purchasing, specifications or a scope of work for
the professional services to be procured.

(1)

Any specific federal, state or local laws or
regulations that are applicable to the
project and with which the vendor will have
to comply should be noted in the RFP.

Any contract terms that the County will
require in any final contract with the vendor
should be noted in the RFP (e.g. “Contract
with the successful respondent must contain
the following provisions . . .”). This would
include, without limitation, any desired
renewal terms and applicable sections of the
County’s General Contract Provisions {See
Addendum No. 2 and discussion below at
paragraph IV.1}.

Any bonds or insurance coverages that the
County will require for the project and of
the vendor should be noted in the RFP (See
discussion below at paragraph IV.3.).

B. The Administrator of Purchasing will prepére the
RFP in accordance with the information provided by
the originating department, and distribute it as

appropriate.
3. Preparation of a Professional Services Contracts.
A, General Requirements.
(1) All contracts for professional services must

contain all requirements set out in the RFP,
including but not limited to:

(a) applicable federal, state and/or local
legal requirements,

(b) required contract terms and applicable
sections of the County’s General
Contract Provisions,
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(1)

(¢) applicable bonding or insurance coverage
regquirements.
(2) Contracts for professional services must not

contain terms or provisions that the County
prohibits or that Contracts Administration
determines to be cbjecticnable (See
discussion below at paragraph IV.2.).

(3} General drafting instructions set out in
paragraph IT.3.C.(2) below must be followed
where applicable.

(4) All contracts must be submitted to Contracts
Administration for review, comment (if
necessary) and approval prior to procesgsing
for signature by the Mayor.

Vendor’s Contract Form. Vendors that have their
own contract form may prepare it as the contract.
The originating department should assure that all
vendors are aware of and comply with the general
requirements set out in paragraph II.3.A. above.

County’s Contract Form.

Architect & Engineer Contracts. Vendors who are
architects and/cr engineersgs should prepare the
contract using the County’s form for architect and
engineer contract forms. (See Addendum No. 7).

An electronic copy of the County’s Owner/Architect
contract form can be found at
http://myshelbycounty.shelby.elink/Intranet/dotSho
wDoc/Intranet /Purchasing/Content /prch forms index.
htm. The originating department should assure
that all architects and/or engineers are aware of
and comply with the general requirements set out
in paragraph I1I.3.A. above.

General Vendor Contracts. For vendorsg, other than
architects and/or engineers, who do not have their
own contract form, the originating department
should prepare the contract using the County’s
form for professional services contract (See
Addendum No. 8). In preparing the contract, the
originating department must comply with the
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general requirements set out in paragraph II.3.A.
above. Also, the following general drafting
instructions must be noted and complied with,
where applticable:

{a)

(d)

Date. The contract date is very impoertant.
The date should not be completed pricr to the
Mayor signing the contract. Contracts
Administration will complete the date once
the signed contract is returned to it from
the Mayor’s Office.

Vendor’s Name. In completing the vendor’s
name, please note that you must use the
vendor’s correct legal name and that name
must be the same name as used in any
resolution authorizing and approving the
contract.

First “WHEREAS” Paragraph. Complete the
blank with the word “purpose” in parentheses
by briefly describing the purpose of the
contract. Please use additional “whereas”
clauses or paragraphs as necessary to fully
explain the purpose of the contract. The
remaining “whereas” clause is standard.

Scope of Work. Use one or more paragraphs, as
needed, to describe the scope of the work and
job duties the County expects of the vendor.
If the County has perfcrmance duties or
approval authority or other contract rights,
these should be detailed. Be as sgpecific as
possible so that there is no wvagueness or
ambiguity akout what 1s expected of the
parties and the possibility of future disputes
is thereby less likely. The County’s contract
form references an exhibit that will detail
the foregoing responsibilities of each
centracting party.

Term. The term of the contract should run
concurrently with the County’s fiscal year
{i.e. from July 1 through June 30). Please
note that a contract with a term that crosses
fiscal years and expends funds in more than
cne fiscal year requires approval by the
Board of Commissioners and, therefore, a
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resolution.

(i) Use the language provided in parentheses
for multiple vear contracts.

(ii) Automatic renewals or renewals
exercisable unilaterally by the vendor
are ordinarily unacceptable.

(f) Compensation.

(1) Every contract must include a total
contract price to be paid, expressed as
the amcunt that the vendor is “not to
exceed.” Contracts that are open ended
as to the expenditure of funds are not
allowed.

(1i) Effective December 1, 2010, all
Contracts and contract amendments must
include the feollowing language:

“Contractors shall not be permitted or
authorized to incur costs beyond the
extent that purchase orders have been
issued on approved contracts and/or
purchases prior to the commencement
date, during the term of the
contract, and/or subsequent to the
termination date of County contracts
or purchases without prior, expréessly
written, appropriate authorization
pursuant to County purchasing
procedures and rules and

regulations. County is not obligated
to pay nor shall Contractor be
entitled to receive payments for
contract fees and expenses incurred
in violation of this provision.”

(iii) If the contract provides for
reimbursement c¢f the vendor’s expenses,
it must also specify how much of the
total contract price is to be allocable
to such expenses.

(iv) Be specific as to invoicing and payment
terms (e.g. monthly, or by stages of
6



work) and detail same within this
paragraph.

(g) Bonds & Insurance. All bonding and insurance
coverages required in the RFP must be
specifically set ocut in the contract. The
vendor must provide, at or before the time it
executes the contract, all bonds and related
documents and a certificate of insurance
complying with all applicable contract
requirements. {See discussion below at
paragraph IV.3.).

(h) General Contract {(and Other) Provisions. The
County’s General Contract Provisions should
be incorporated into the contract, as
applicable, and should not be used as an
attachment. {See Addendum No. 2 and
discussion below at paragraph IV.1.).

(i) Sigmnature Lines. For vendors that are
corporations, limited liability companies,
partnerships, limited liability partnerships,
or other form cf legal entity, the contract
must be sighed in the presence of a notary
public by a duly authorized official of the
vendor, the official’s signature must be
identified by name and office, and the
official’s signature must be notarized (See
also discussion below at paragraph
IvVv.1.C.9.}).

Initiating the Process of County Appreval and

Execution.

A.

The vendor (or its duly authorized official) must
sign four (4) originals cf the contract for
submission to Contracts Administration for legal
review, revision/comment (where needed} and
approcval. NO FAXES.

Professional services contracts do not require
approval of the County Commission if (I) the
contract price is less than $100,000.00 and (ii)
the contract term does not cross fiscal years (See
Addendum No. 1, Shelby County Purchasing Policies
and Procedures No. CA-030 II1.B.).



(1) If a professicnal services contract does nct
meet the above criteria, it may require the
approval of the Ccunty Commission and,
therefore, the preparation of a resolution
(See discussion of resoclution preparation
below at paragraph VI).

(2) If a professional services contract does meet
the above criteria, then the originating
department must complete a
Contract/Encumbrance Informaticn Sheet (“C/E
Info Sheet”) in full, attach it to the
vendor-signed contracts, and forward the
packet to Contracts Administration for
processing (See copy of C/E Info Sheet at
Addendum No. 4 and discussion below at
paragraph VII.2.A.). All of the information
requested on the C/E Info Sheet, including
signatures of the head of the originating
department and the relevant division
director, must be fully and accurately
completed or the entire packet will be
returned to the criginating department. for
completion or correction.

ITI. GENERAL AGREEMENTS FOR PROCUREMENT OF GOODS AND SERVICES

1. Construction Contracts.
A. Construction contractors are retained through and
scope of work for the request for bids. The

Purchasing Department will prepare the actual
request for bids and distribute it as appropriate.
The originating department must coordinate with
the architect and/or engineer and with the
Administrator of Purchasing toc assure that all
applicable (i) federal, state and/or local legal
requirements, (ii) required contract terms and
sections of the County’s General Contract
Provisions, (iii) bonding or insurance coverage
reguirements, and (iv) EOC regulations are
included in the request for bids.

B. The architect and/or engineer for the project will
werk with the selected contracter (as well as the
criginating department) to prepare the
construction contract using the County’s forms for
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County/Contractor agreement (See Addendum No. 9).
A copy of the County’s form for County/Contractor
agreement is available at
http://myshelbycounty.shelby.elink/Intranet/dotsSho

whoc/Intranet/Purchasing/Content/prch forms index.

htm

{1)

The construction contract must contain all
requirements set out in the request for bids,
including but not limited to:

(a) applicable federal, state and/or local
legal requirements,

(b) reguired contract terms and applicable
sections of the County’s General
Contract Provisions,

(c ) applicable bonding or insurance coverage
reguirements.

The construction contract must not contain
terms or provisions that the County prcohibits
or that Contracts Administration determines
to be objectionable (See discussion below at
paragraph IV.2.}.

The construction contract should not refer to
contingency funds. If an increase in the
contract price becomes necessary during the
project work, a change order should be used
to amend the congtruction contract, up to the
approved contingency amount. If the change
order increases the total contract amount in
excess of the approved contingency amount, or
any change order that is inconsistent with
the original intent and/or scope of the
project, shall follow the procedures set
forth in CA-070. (See discussion below at
paragraph V.2).

In preparing the construction contract do not
simply fill in the blanks in the form, but
rather use the form to draft a customized
contract with terms and conditions that are
specifically applicable tc the project.
General drafting instructions set out in
paragraph II.3.C.2. must be followed where
applicable.



C.

(5) The form construction contract incorporates
certain documents and requires that they be
attached as Exhibits. The following
instructions shcould be noted as to the
referenced attachments:

{a} Bid Specifications and Exhibit “A",
Contractor’s Bid/Proposal. The Bid
Specifications are contained in the
reguest for bids issued by the
Purchasing Department, and the
Contractor’s Bid/Proposal is the “bid”
actually submitted by the contractor in
response thereto. These documents can
be obtained from the Purchasing
Department.

{b} Exhibit “B”, General Conditions to
Contract (See example at Addendum No.
9). 1This decument is a standardized
form and should be obtained from
Contracts Administration at the time
that the County’s form construction
contract is requested, so that the
contractor can review it as part of the
construction contract.

{c ) Exhibit “C”, List cof subcontractors who
will be performing work on project with
required information attached thereto
(See example at Addendum Nc. 9). This
form document should also be obtained
from Contracts Administration at the
time that the County’'s form construction
contract is requested. All information
requested con the form, must be completed
by the contractor.

{d) Bond, Related Documents and Insurance
Certificates. The contractor must
provide, at the time it executes the
contract, all bonds and related
documents and a certificate of insurance
complying with all applicable contract
requirements (See discussion below at
paragraph IV.3.D.).

When the preparaticn of the construction contract
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is completed, the contractor must sign four (4)
originals for submission to Contracts
Administration for review, revision if necessary
and approval. NO FAXES. The following exhibits
must be attached to each contractor-signed
original of the construction contract: (Omissions
will result in the contracts being returned to the
originating department for completion).

(a) Bid Specifications

(b} Exhibit “A”, Contractor's Bid/Proposal

(¢ ) Exhibit “B”, General Conditions to
Contract

(dy Exhibit “C”, List of subcontractors who
will be performing work on project with
required infeormation attached thereto.

(e} Exhibit “D”, Construction Justification
Statement {Only If Projects Are Over

$100,000)
(f} Performance Bond
(g) Labor and Material Bond
(h ) Insurance Certificate

Construction contracts require approval of the
Board of Ccocmmissioners and, therefore, preparation
of a resolution, if (i) the contract price is
greater than $100,000.00, (ii) the contract term
crosses fiscal years, or (iii) the contract
reguires the use cof Capital Improvement Projects
(“"CIP”) funds. The need for contingency funds
must be addressed within your original resclution
(See discussion of resclution preparation below at
paragraph VI).

Miscellaneous Contracts.

A.

Procurement of goods and services for Shelby
County shall be made pursuant to Shelby County
Government's Purchasing Policies and Procedures.
The originating department is responsible for
developing specifications for the solicitation and
for including in the solicitation all applicable
(i) federzl, state and/or local legal
reguirements, (ii) required contract terms and
sections of the County’s General Contract
Provisions, (1ii) bonding or insurance coverage
reguirements, and (iv) EOC regulations.

11



The wvendor should prepare and submit its own
contract for review, revision, if necessary and
approval by Contracts Administraticn. If the
vendor dces not have its own contract form, please
contact Contracts Administration for assistance.

The originating department should assure that the
contract (i) contains all requirements set out in
the solicitation, including without limitation,
those items listed in III.Z.A. above, {(il) does
not contain terms or provisions that the County
prohibits or that Contracts Administration
determines to be cbjectionable (See discussion
below at paragraph IV.2.), and (iii) complies with
the general drafting instructions set out in
paragraph IT1.3.C.2., where applicable.

Note the following comments regarding certain
specific types of contracts:

(1) Maintenance Agreements.

{a) Maintenance agreements for $5,000.00 or
less do not have to be signed by the
Mayor. Instead they are reviewed. by
Contracts Administration and, if
acceptable, signed by the Administrator
of Purchasing.

{b) The term of a maintenance agreement will
often cross fiscal years. When the
contract price is small and will be paid
in the current fiscal year nc resoluticn
will be required.

{c ) Maintenance agreements must not contain
provisions that the County prohibits or
that Contracts Administration determines
objectionable (See discussion below at
paragraph IV.2.). Any such provisiocns
should be modified or deleted by pen and
ink interlineation, and initialed by the
vendor before initiating the process of
County approval and execution (See a
sample modified maintenance agreement at
Addendum No. 11)}.

12
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{2) Computer Hardware/Software & License
Agreements. Please contact Contracts
Administration to assist with negotiation and
development of these agreements.

{3) Leases. Please contact Contracts
Administration to assist with negotiation and
development of these agreements. Master
Leases must be reviewed by the County’s bond
counsel as well as Contracts Administration.

(4) Negotiated/Development Agreements. Please
contact Contracts Administration to assist
with negotiation and development of these
agreements.

Grant Agreements. The originating or responsible
department nmust determine if a budget amendment is _
necessary for the County to receive the grant amcunt or
to pay a matching amount. If a budget amendment is
necessary, then approval by the Board of Commissioners
will be required and, therefore, a resolution will be
necessary (See discussion of resolution preparation
below at paragraph VI).

GENERAL CONTRACT PROVISIONS

Required Provisions.

A. Contracts Administration has compiled the General
Contract Provisions that are required in all
County contracts, unless inapplicable (See
Addendum No. 2). All blanks in the General
Contract Provisions require insertion of the
descriptive name or “nominative” used in the
contract for the wvendor (e.g. Consultant,
Contractor, Vendor, etc.). Be consistent with the
use of nominatives throughout the entire contract.

B. Applicable General Contract Provisions should be
incorporated into the contract.

C. Please note the feollowing:

(1) “Tl'ermination o¢r Abandonment” addresses
termination of the contract and contains
three (3) different provisions or reasons for
termination, any one or more of which may be

13
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applicable to a given contract. Termination
of County contracts is very important and the
County prefers to be able to terminate an
agreement for any cause or for no cause upon
very short notice.

“Subject to Funding” clause should be used in
contracts with terms that cross fiscal years
or provide for renewals. Expenditure of
funds in future fiscal years is not
authorized until the Shelby County yearly
operating budget is approved by the Board of
Commissioners.

“Travel Expenses” is applicable only if the
County 1is to reimburse the vendor for its
travel expenses. These expenses should not be
reimbursed at a rate that exceeds that
allowed pursuant to the Shelby County Travel
and Expense Pclicy.

“Performance and Labor and Material Bonds”
should be used, when a request for bids or
RFP requires that the vendor provide a bond
or worker’s compensaticn insurance coverage.
Remember that required bonds and certificates
for all required insurance coverages must be
attached to the contract prior to execution
by the Mayor.

“Incorporation of Other Documents” should be
used if there was a request for bids or RFP

to select the vendor. Delete the reference

to the solicitation process that does not

apply.

“"Employment of Convicted Felons” is
applicable to security contracts.

“Proprietary Information” is particularly
applicable to computer hardware, scftware and
general technoleogy contracts.

“Organization Status and Authority” must be
used in every contract where the vendor is a
corperation, limited liability company or
corporation, partnership, limited liability
partnership, trust or other legal entity, as

14



opposed to an individual. Additional
documentation of the vendor’s legal status
and identity will be required in contracts
that are outside the vendor’s ordinary course
of business.

{9) “Liwving Wage” clause requires compliance with
Ordinance Number 328. Vendors engaged in
service contracts with the County shall pay a
Living Wage to employees for all work
performed on said service contract, as
defined in the Living Wage Ordinance.

{10) “Prevailing Wage” clause requires compliance
with Ordinance Number 374. Contractors on
specific construction contracts are required
to pay local prevailing wages and benefits.
In instances where the Prevailing Wage
Ordinance applies, it will override the
Living Wage requirement.

Prohibited Provisions. In situations where vendors
prepare and submit their own contract form, the
originating department should be aware of the fact that
these contract documents may contain provisions that
are prohibited by the County or determined by Contracts
Administration to be unacceptable, and the originating
department should assist in contract review by advising
the vendor to delete such provisions. Prohibited or
unfavorable provisions include, without limitation, the
following:

A, Governing Law. All contracts with Shelby County
must be governed by the law of the State of
Tennessee. FExample BAD provision:

THIS CONTRACT SHALL BE CONSTRUED AND
INTERPRETED IN ACCORDANCE WITH THE LAWS OF
THE STATE OF MISSISSIPPI.

B. County Indemnification. Shelby County, as a
governmental entity, is prohibited from granting
any type of indemnity by contract. (See Addendum
No. 12, TN. OAG No. 93-01). Example BAD
provision:

15



THE COUNTY SHALL INDEMNIFY, DEFEND, SAVE AND
HOLD HARMLESS THE VENDOR, ITS OFFICERS,
AGENTS AND EMPLOYEES FRCM ALL SUITS, CLAIMS,
ACTIONS QR DAMAGES QF ANY NATURE BROUGHT
BECAUSE OF, ARISING OUT OF OR DUE TO BREACH
OF THIS CONTRACT BY THE CQUNTY, ITS OFFICIALS
OR EMPLOYEES OR DUE TO ANY NEGLIGENT ACT OR
OCCURRENCE OF OMISSION OR COMMISSION OF THE
COUNTY, ITS OFFICIALS CR EMPLOYEES WHICH
CCCUR PURSUANT TO THE PERFORMANCE OF THIS
CONTRACT.

Liability for Taxes. Shelby County is exempt
from most taxes that would be relevant to a
contract for goods and services, and accordingly,
the County will not agree to any provision that
requires it to pay taxes. Contracts
Administration or the Administrator c¢f Purchasing
will provide vendors with tax exempt certificates
upon reguest.

Liability for Late Fees. Shelby County is legally
required to follow certain processes in order to
complete its business transactions, many of which
are very time consuming and not within the control
of any single individual. For this reason, Shelby
County cannot guarantee the timeliness of its
performance obligations under a contract and does
net favor provisions requiring it to pay late fees
or penalties. If absolutely necessary, Contracts
Administration will approve late fee provisions
that are substantially in accordance with the
provisions applicable to the State of Tennessee
pursuant to state law. In such event, it is the
responsibility of the originating department to
coordinate with the Administrator of Finance and
assure that all of the County’s contract
obligations subject to the penalty of late fees
are timely performed.

Liability for Legal Fees. Contracts
Administration objects to contract provisions that
require the County to pay a vendor’s attorney fees
and legal expenses in the event of a contract
dispute. Example BAD provision:

16



THE COUNTY ASSUMES ALL RESPONSIBILITY FOR
REIMBURSING VENDOR FOR COLLECTION AND LEGAL
FEES, INCLUDING BUT NOT LIMITED TO ATTORNEY
FEES, COURT CO0OS3TS, ETC., RESULTING FRCM THE
COUNTY’S FAILURE TO MAKE OR DELAY IN MAKING
PAYMENTS DUE FROM IT HEREUNDER.

F. Limitations of Liability. Contracts
Administration does not accept provisions that
limit a vendor’s liability for its breach of
contract or for negligence in its performance of
the contract, including limitations or waivers of
consequential damages.

G. Wailvers. Contracts Administration objects to
provisions that waive any rights that the County
has under applicable statutes or ordinances and
common law, including but not limited to waivers
of subrogation rights and statutory warranties.

H. Risk of Loss. Contracts Administration does not
accept contract provisicns for shipping cf goods
to the County Freight On Board (“FOB”) point of
shipment. All such provisions should provide for
shipping FOB point of destination. Additicnally,
Shelby County does not accept defective goods and,
therefore, Contracts Administration will not
accept any contract provisions that shift title to
goods to the County prior te opportunity to
inspect.

I. Automatic Renewals. Automatic renewals or
renewals exercisable unilaterally by the vendor

are ordinarily unacceptable.

General Insurance and Bond Reguirements.

A Vendor General Liability.

(1) Any contract that does or may require a
vendcr, its employees or agents, to be on
Shelby County property creates the risk that
the vendor, its employees or agents, may
thereby be injured or may negligently cause
injury to Shelby County employees, third
parties or property owned by either.
Therefore, Shelby County regquires vendors to
provide appropriate insurance against such
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risks.

{2) General insurance coverage requirements for
vendors are set out in Addendum No. 3. The
originating department should contact the
Insurance Specialist in the Finance
Department for assistance in determining
specific insurance coverage requirements for
a particular project or job, not specifically
addressed in Shelby County’s Insurance
Requirements and Recommendations Manual.

(3) Vendors required to provide insurance
coverage must provide a certificate of
insurance, prepared by the vendor’s insurance
company, refiecting that the required
coverage (s) is in effect. A contract
containing insurance coverage requirements
will not be approved by Contracts
Administration unless the certificate of
insurance is provided. (See example
certificate of insurance at Addendum Neo. 3).

{a) All certificates of insurance must show
the additicnal insured as follows:

Shelby County Government

Attn: Contracts Administration
160 N. Main, Suite 550
Memphis, TN 38103

(b)Y All certificates of insurance must
provide that the coverages afforded
under the insurance policies reflected
thereon will not be altered or canceled
unless at least thirty (30) days priocor
written notice of same has been given to
Shelby County as additional insured.

Shelby County General Liability. Sovereign
immunity for Shelby County is waived under the
Tennessee Governmental Tort Liability Act (“GTLA")
for the matters specified therein. Therefore,
Shelby County can be held legally liable for third
party losses sustained as a result of the
negligent actions or omissions committed by its
employees in the scope of their employment.
However, Shelby County’s liability exposure is

18
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limited under the GTLA. These statutory limits
make 1t possible for the County to self-insure for
its projected loss exposure each fiscal year. For
this reason Shelby County will not agree to
contract provisions that require it to provide
liability insurance ccverage to/for vendors.

Workers Compensation Insurance. Pursuant to state
law, Shelby County has cpted out of Tennessee
statutory scheme for workers compensation
coverage, electing instead toc cover all such
claims under its On-the-Job Injury (“OJI”)
program. For this reason Shelby County will not
agree to contract provisions that require it to
provide workers compensation insurance coverage.

Property Insurance. See Addendum No. 3 for
general coverage requirements of vendors. For a
specific project not specifically addressed in
Shelby County’s Insurance Requirements and
Recommendations Manual, contact the Insurance
Specialist in the Finance Department for specific
assistance, and for help in determining whether or
not Shelby County can provide this insurance
coverage.

Bonding Requirements.

(1) For acceptable form for a Performance Bond
and a Labor and Material Payment Bond see
Addendum Neo. 3.

(2} Determination of whether to require bonds,
and in what amount is made by the
Administrator of Purchasing.

AMENDMENTS AND CHANGE ORDERS

1. Amendments.

A.

Amendments are used to add, delete or change a
provision in a contract. An amendment must be
signed by all parties to the contract.

An amendment can be used tc renew the expiring
term of an existing contract, as long as the
existing contract provides for renewals. If no
renewal options are provided for in the existing
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contract or if all renewal options have been
exhausted, then the good/service must be rebid or
a new RFP issued. The new request for bids or RFP
process should begin as scon as possible in order
to complete the contract process by the start of a
fiscal year (July 1). Vendors must have a current
certificate of insurance for the contract on file
with Contracts Administration before an amendment
will be approved.

Amendments that increase the contract price tc a
total amount in excess of $100,000.00 must be
approved by the Board of Commissioners ang,
therefore, a resolution is required.

A sample form for a contract amendment is provided
at Addendum No. 10 or at
http://myshelbycounty.shelby.elink/Intranet/dotSho
wDoc/ Intranet /Purchasing/Content/prch forms index.
htm . Please note the following:

(1} The date referred to at the top of the
amendment will correspond to the
execution date of the amendment. PLEASE
DO NOT DATE.

(2) The date referred to at the first
“Whereas” clause should correspond to
the date of the existing contract.

(3) The name of the vendor must correspond
to the exigting contract. If the
vendor’s name has changed contact
Contracts Administration for assistance.

(4) To change any other provision of an
existing contract state “delete
paragraph as follcows:” and type in the
original paragraph. Then state “replace
with:” and type in the new paragraph or
provision.

Change Orders.

A.

Change orders are used to amend construction
contracts as follows:

(1) To increase or decrease the contract price,
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VI.

(2) To change the scope of work, or

(3) To add or delete days for completion of the
project.

Change orders should be prepared by the architect
and/or engineer for the project.

A change order to increase the contract price
requires that funds be available in the contract
fund or the contract contingency fund. Otherwise,
such a change order will require approval of the
Board of Commissioners and, therefore, a
resolution will be necessary as set forth in
Shelby County Code of Ordinance #388, Change
Crders for Capital Construction Projects.

Contractors must have a current certificate of
insurance for the project on file with Contracts
Administration before a change order for time
extension or increase in contract price will be
approved.

RESOLUTION PREPARATION

1.

Drafting the Resolution.

A.

The Shelby County Board of Commissioners’ Permanent
Rules of Order, Rule 6 in particular, outlines the
content and supplemental documentation regquirements
for presenting a resolution for consideration.
{See Addendum No. 5.) If specific information is
routinely requested on certain types of contracts
at meetings of the Shelby County Board of
Ccmmissioners, it is recommended that future
resolutions include this information even if not
required by Rule 6.

A resoluticn should contain one subject, but more
than one action may be required. Example: A
resolution approving a contract for property
management may also require the appropriatiocn of
funds and a budget amendment among other things,
but should not alsc approve a contract for fcod
services.
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A  resolution contains “whereas” clauses and
“resolved” clauses. The “whereas” clause(s) tell a
story to the reader about what action is sought,
why the action is necessary, what legal authority
applies if any, and any other information relative
for approval. The “resclved” clauses are the
legally operative clauses, meaning these clauses
direct what action is authorized to be performed in
reliance on the particular resoluticn.

For each action stated in the resolution’s capiion,
there should be a corresponding resclved clause in
order for the action to be authorized. Example: A
caption that approves a contract, amends the
budget, and appropriates funds should contain
secparate corresponding resclved clauses.

The funds to be appropriated by the resclution must
be consistently reflected throughout the
resolution, the summary sheet, any supporting
documentation, and the routing sheet 1if one is
required.

If a contract contains terms for options to renew,
the following language is required for purposes of
obtaining prior approval, subject to funding, and
eliminating the necessity to obtain approval from
the Shelby County Board of Commissioners for each
renewal period:

BE IT FURTHER RESOLVED, That said contract
contains an option to renew for two additional
one-year periods and same are hereby approved
subject to adoption of future years operating
budgets by the Shelby County Board of
Commissioners.

A resolution approving a construction contract must
include the following language for contingency
funds:

BE IT FURTHER RESOLVED, That contingency
funds in the amount of § be and . are
hereby appropriated f£rom the FY Capital
Improvement Project Budget for CIP Project
No. ’
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H. Resoluticns become effective on the date they are
signed by the Mayor, unless the resclution provides
for a later effective date. The last “rescolved”
clause of each resolution should be the clause that
gives effect to the resolution and should read as
follows:

BE IT FURTHER RESOLVED, That this resolution
shall become effective in accordance with the
Shelby County Charter, Article II, § 2.06(B).

VII. ROUTING PROCEDURES

1.

Applicable Policy. Shelby County Purchasing Policies
and Procedures Nos. CA-040, CA-050 and CA-060 identify
the proper routing procedures for contracts and related
deadlines (See Addendum No. 1). As noted in VI above,
Shelby County Purchasing Policies and Procedures No.
CA-030 identifies the criteria to be used to determine
whether or not a contract requires approval by the
Board of Commissioners, and therefore, the preparation
of a resolution.

Nuts and Belts of Routing Contracts That Do Not Require
Board of Commission Approval.

AL Originating Department Responsibilities. The
routing process begins with the originating
department, where the following requirements must
be completed:

(1) Fully and accurately complete the C/E Info
Sheet (See Addendum No. 4), noting the
fellowing:

(a) Item No. 9 requires the attachment of
(i) the approval letter selecting the
vendor in situations where an RFP was
issued, (ii) the bid recommendation
letter selecting the vendor in
situations where a request for bids was
issued, or (i1ii) a written justification
if neither of these sclicitation
processes were followed, or required.

(b) Item No. 10 requires, in part, that
minority/small business information
about the vendor be provided.
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(3)

(5}

Attach the gratuity disclosure form and the
C/E Info Sheet to the four (4) signed
criginals of the contract.

If County funds are being expended, fully and
accurately complete the C/E Information
Sheet, noting the following:

(2) Item No. 4 on the memo requires an
accurate vendor number and EQC No., whereas,
item No. 8 reguires the account commodity
code.

{b) All entries must be complete for proper
encumbrance and accounting. Contracts having
incomplete forms will be returned to the
Department.

Attach all bonds, related documents and
insurance certificates required by the
contract. :

Forward all of the above to Ccntracts
Administration. NO FAXES Any omitted
information or attachments will result in the
documents being returned to the originating
department for completion or correction. '

Receipt by Contracts Administration. Upon receipt

by Coritracts Administration of a packet of the C/E
Info Sheet, four (4) signed original contracts and
all related documents, the following routing steps
are taken:

{1)

The packet is assigned a contract (tracking)
number and logged into a contract tracking
system.

The packet is reviewed by legal staff and
either approved for continuation of
processing, or returned to the originating
department with requested changes.

If approved, the packet is routed to the

County CA0O’s office for signature by the
Mayor.
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(4) Once signed by the Mayor, the Mayor’s office
returns the packet to Contracts
Administration.

{5) A “Notice to Proceed” memo is prepared and
forwarded to the originating department along
with three (3) signed originals of the
contract: (i} two for filing in the
originating department and {(ii} one for
distribution to the wvendor. Tt is the
originating department’s responsibility to
forward a signed original of the contract to
the vendor along with a “Notice to Proceed”
letter. Please note the form “Notice to
Proceed” memo at Addendum No. 6, and the
following:

(a) On all correspondence regarding the
contract, use the Contract Number
assigned to the contract and set out in
bold at the “Subject” line in the memo.

(b) Note the two paragraphs set out in bold
in the “Notice to Proceed” memo.
Special conditions and reguirements
within the contract must be complied
with,

o

(6) The vendor must not begin work prior to
signature by the Mayor and receipt of the
“"Notice to Proceed” letter or instructions
from the originating department.

(7) A signed original of the contract is
maintained in Contracts Administration filed
under the contract file bearing a file number
that is the same as the Contract Number.

3. Nuts and Bolts of Routing Contracts That Do Require
Board of Commission Approval.

A. Originating Department Responsibilities. The
routing process begins with the originating
department, where the following requirements must
be completed:

{1) A Resolution Packet must consist of an Agenda
Route Sheet signed by the Department Head, a
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Summary Sheet, Original Resolution, Purchasing
and E.0.C. documents, if applicable, AND
contracts. If required, Resoluticn Packets
shall also include a Child Impact Statement,
and/or a Technology Coordination QOffice (“TCO”)
Opinion.

When applicable, Bonds and Insurance
Certificates must be attached to the Contracts
and Resoluticn packet.

County Commissicon agenda items shall be

. provided in electronic format and placed into

the paperless agenda system.

The Resclution Packet will be forwarded to
Contracts Administration for review and
approval. At this point, if any language in
the contract is not acceptable the packet will
be returned to the originating department for
correction. The paperliess agenda system will
automatically forward the Resolution Packet to
the next step (Finance, CAQ, and then County
Commission) for review and approval, and for
placement on the Commission’s Agenda.

Specific deadlines have been established by

the Board of Commissioners for consideration of
its agenda items. (See Addendum No. 1, Shelby
County Purchasing Policies and Procedures No.
CA-060). The Board of Commissicners requires
that all agenda items be received no later than
noon of the Thursday preceding each regular
meeting of the standing Committees, so that
Commissioners may review items for
consideration without time constraints.

Contracts Administration is not responsible for
meeting a certain agenda date once a deadline
has passed.

Departments should submit the four (4) original
contracts and required supporting documentation
to the Contract Administration Department prior
to the committee meeting that the Agenda item
will be discussed and voted upon by the
Commission. The Contract Administration
Department shall hold all contracts until the
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Board of Commissioners has approved the
contract.

All agenda items approved by the Board of
Commissioners are received by the Commission
Office the following day. Pursuant to County
Charter, the Commissicn Office has four (4)
days to forwara the approved items to the Mayor
for signature. The Commission Office Minutes
Department attests each approved resolution and
then forwards all such documents to the Mayor
for signature.

Pursuant to the County Charter, the Mayor has
ten (10} working days from the time he receives
a resolution to sign it, veto it or return it
without signature to the Minutes Department.

Upcn receipt from the Mayor’s office, the
Minutes Department will forward all resolutions
to the Mayor for signature. Once the
Rescolution is executed, the Commission office
will forward a copy of the signed Resolution to
the Contract Administration Department.

Receipt by Contracts Administration. Upon receipt

of the signed Resolution, the fellowing routing
steps are taken: '

(1) Contracts Administration will attach a copy

of each Resclutiocn to the four (4) signed
originals of the corresponding contract and
route the entire set of documents to the
CAC's Office for signature by the Mayor.

(2) Once signed by the Mayor, the Mayor’s office

returns the packet to Contracts
Administration.

(3) A “Notice to Proceed” memo (see Addendum No.

&) 1is prepared and forwarded to the
originating department along with three (3)
signed originals of the contract: (i) two for
filing in the criginating department and (ii)
one for distributicn to the vendor. It is
the originating department’s responsibility
to forward a signed original of the contract
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to forward a signed original of the contract
to the vendor aleng with a “Notice to
Proceed” letter. Note:

(a) On all correspondence regarding the
conhtract, use the Contract Number
assigned to the contract and set out in
bold at the “Subject” line in the memo.

(b) Note the two paragraphs set out in bold
in the “Notice to Proceed” memo.
Special conditions and requirements
within the contract must be complied
with.

The wvendor must not begin work prior to
signature by the Mayor, receipt of the
“"Notice to Proceed” letter from the
originating department.

A signed original of the contract is
maintained in Contracts Administration filed
under the contract file bearing the same file
number as the Contract Number.
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SHELBY COUNTY GOVERNMENT
PURCHASING
RULES AND REGULATIONS
Policy No. CA-INDEX
Page No. 1ofl

Subject:

INDEX

Effective Date:
February 22, 2010
, Supersedes:
SECTIONIII - CONTRACT ADMINISTRATION
PROCEDURES 11-01-02

- PROCEDURE NO. - SUBJECT

CA-010 Contract — Procedures and Responsibilities

CA-020 Contracting - For Professional Services

CA-030 Contracts — Criteria for Determining Proper Routing Procedure

CA-040 Contracts — Routing Procedures for Contracts REQUIRING Board
of Commissioners Approval

CA-050 Contracts — Routing Procedures for Contracts NOT REQUIRING
Board of Commissioners Approval

CA-060 Resolutions — Routing Points and Time Deadlines for Placing on
Commission Agenda

CA-070 Contracts - Change Order Policy
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SHELBY COUNTY GOVERNMENT

PURCHASING
RULES AND REGULATIONS
Policy No. CA-010
PageNo. 1of2
Subject: Effective Date:
February 22, 2010
CONTRACT — PROCEDURES AND Supersedes:
RESPONSIBILITIES
11-01-02
L. PURPOSE:

II.

To clarify the procedures and responsibilities pertaining to the preparation of contracts.

SCOPE:

~ This procedure applies to all Administrative Departments, Elected Offices, Boards and
Agencies of the County.

III.

PROCEDURES:

A. CONTRACTS

1. All contracts are awarded based on the bid process or request for proposals for

professional services.

At the time of award of a bid for contracts of a general nature, the Department is
responsible for the preparation of Resolution packets (if necessary) and submission of a
contract for review by the Contract Administration Department.

IF the vendor does not have a contract for submission, please contact the Contract
Administration Department for assistance in the preparation of the contract.

Specialty contracts or professional services contracts, i.e., Contracts for Construction
Projects, Architect/Engineer Services, Professional Services, etc., will be prepared by
the Contract Administration Department, upon request.

B. RENEWALS

L

The Contract Administration Department distributes a quarterly report notifying all
Administrative Departments, Flected Officials, County Boards and Agencies of all
contracts that will expire in the upcoming quarter. However, each department remains
responsible for notifying the Contract Administration Department of any contracts that
will be renewed for the next fiscal year.
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SHELBY COUNTY GOVERNMENT
_ PURCHASING
RULES AND REGULATIONS

Policy No. CA-01¢
Page No. 20f2

Subject:

Effective Date:
February 22, 2010

CONTRACT - PROCEDURES AND Supersedes:

RESPONSIBILITIES
11-01-02

C.

2. Departments should submit to the Contract Administration Department a memorandum
notifying Contracts Administration of its decision to renew the contract for the next
fiscal year, at least forty-five (45) days prior to the expiration date of the contract.

3. Inthe event that there are no additional renewal periods remaining on the contract, the
Department may extend the contract for a period not to exceed ninety (90) days, after
the Purchasing Department has determined the appropriate procurement process, and
issued written approval to extend the contract. The Purchasing Department will
determine the appropriate extension period. All Departments remain respon31ble for
anticipating the need for renewals in a timely manner.

4. The memorandum shall state the Company Name, Contract Number and Dollar Amount
for the renewal period. A copy of the proposed amendment/renewal contract must
accompany the memorandum.

5. A Contract and Encumbrance Information Sheet for each contract renewal, si ened by
both the Department Head and Division Director, shall also be attached to the
memorandum and proposed amendment/renewal contract.

MAINTENANCE AGREEM_ENTS

Contracts for maintenance of computer equipment, copiers, etc. shall originate from the
Department in accordance with the Purchasing Policies and Procedures and the maintenance
agreement submitted to Contract Administration for processing.
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SHELBY COUNTY GOVERNMENT

PURCHASING
RULES AND REGULATIONS
Policy No. CA-020
Page No. 1of2
Subject: | Effective Date:
February 22, 2010
CONTRACTING FOR PROFESSIONAL SERVICES Supersedes:
‘ 11-01-02
L PURPOSE:
To establish the procedures involved in contracting for professional services.
I1. SCOPE:
This procedure applies to all Administrative Departments, Elected Offices, Boards and
Agencies of the County.
III. PROCEDURE:

1.

Department Head submits request to the Administrator of Purchasing stating the need for
professional services.

Department Head prepares specifications or scope of work for the services to be provided
and submits to the Administrator of Purchasing with a request for services.

Administrator of Purchasing sends out Request for Proposals to all providers who have
requested placement on the Professional Services Providers listing.

Proposals are generally due a minimum of ten (10) days from issue of Requests for
Proposals. In certain situations, this time will be exiended.

Upon receipt of proposals, the Department will be notified and a copy of each proposal will
be forwarded to the department for review. (FOR ARCHITECT/ENGINEER SERVICES —
PROJECTS OVER $100,000.00 - EACH MEMBER OF THE CONSULTANTS REVIEW
COMMITTEE WILL BE NOTIFIED AND A TIME SET FOR REVIEW OF
PROPOSALS.)

Recommendations from the Consultant Review Committee shall be forwarded to the Mayor
for final selection. (FOR ARCHITECT/ENGINEER SERVICES — PROJECTS OVER
$100,000.00 - REVIEW COMMITTEE SHALL SELECT A MINIMUM OF THREE (3)
PROVIDERS AND SUCH RECOMMENDATION BY THE REVIEW COMMITTEE
WILL BE SUBMITTED TO THE MAYOR FOR FINAL SELECTION.)




SHELBY COUNTY GOVERNMENT

PURCHASING
RULES AND REGULATIONS
Policy No. CA-020
Page No. 2of2
Subject: Effective Date:
_ February 22, 2019
CONTRACTING FOR PROFESSIONAL SERVICES Supersedes:
- 11-01-02

Selection shall be on a rotation basis with an effort to match background, experience and
size of firm to size and type of project. '

7. The Department and Contract Administration Attorneys have the authority to negotiate the
contract after selection by the Mayor. If a contract cannot be negotiated with the first
provider, the Mayor shall select from the remaining providers on the initial recommendation
list.

8. After completing contract negotiations, all unsuccessful providers will be notified of the
Mayor’s selection by the Administrator of Purchasing.

9. A contract will be prepared and, if applicable, a resolution packet will be prepared and
processed in accordance with Procedures for Contract Routing.




SHELBY COUNTY GOVERNMENT

PURCHASING
RULES AND REGULATIONS
Policy No. CA-030
Page No. 1of2
Subject: Effective Date:

February 22, 2010

CONTRACTS — CRITERIA FOR DETERMINING Supersedes:

PROPER ROUTING PROCEDURE | !1-01-02

L PURPOSE:
To identify the proper routing procedures for contracts.
II. SCOPE:

This procedufe applies to contracts for all Administrative Departments, Elected Offices, Boards
and Agencies of the County.

III. REQUIREMENTS:
A. Contracts requiring approval by the Shelby County Board of Commissioners.
Contracts méeting the following criteria reciuire Board approval:
1. Saleof reaI‘property or any interests therein.
., 2. Any contract, etc. requiring expenditure of C.I.P. funds.
3. Franchise agreement.

4. Contracts for consolidation of duplicated or overlapping services with other
Governmental entities (Example: Codes Enforcement).

5. Leasing and/or certain encumbrances of County property.

6. Lease agreements where the expenditures over the entire term are over $100,000.00
(subject to Governmental funding).

7. Grant contracts when granting authority requires approval of the County Legislative
Body. :

8. Contracts over $100,000.00.




SHELBY COUNTY GOVERNMENT
PURCHASING
RULES AND REGULATIONS

Policy No. CA-030
PageNo. 2of2

Subject:

Effective Date:
February 22, 2010

CONTRACTS ~ CRITERIA FOR DETERMINING Supersedes:
PROPER ROUTING PROCEDURE | 11-01-02

9. Contracts that require expenditure of funds in more than one fiscal year.
10. Amendments to contracts that bring total cost over $100,000.00.
11. Any contracts that require amending the budget.

12. Only contracts requiring expenditure of County funds are subject to the rules goveming
Commission approval for contracts subject to rule 11 above.

13. Contracts that by law require approval of the Legislative Body.

.. Contracts NOT requiring approval by the Board of Commissioners.

Any contract which does not meet the criteria listed above in section A does not require
Board approval. '

Contracts up to $100,000.00 with renewal options do NOT require Commission approval.

- Renewals are NEW contracts for a new year and remain $100,000.00 or below. Each year

is NOT compounded; however, make sure funds are included in each fiscal year budget for
the renewal periods.




SHELBY COUNTY GOVERNMENT
PURCHASING
RULES AND REGULATIONS

Policy No. CA-040
Page No. 1of2

Subject:

Effective Date:
CONTRACTS — ROUTING PROCEDURES FOR February 22, 2010

CONTRACTS REQUIRING BOARD | Supersedes:

OF COMMISSIONERS APPROVAL | .\ 4, 4,

IL

111

PURPOSE:
To provide routing procedures for contracts requiring Board of Commissioners approval.
SCOPE:

This procedure applies to contracts for all Administrative Departments, Elected Offices, Boards
and Agencies of the County.

GENERAL:

The following is an outline of established resolution routing procedures. County Commission
agenda items shall be provided to the County Commission in electronic format and placed into
the paperless agenda system. If the Department is unable to utilize the paperless agenda
system, the below routing procedures also apply to Resolutions that are physically routed for
approval. Taking into consideration the Shelby County Board of Commissioners’ Permanent
Rules of Order, the Contract Administration Department recommends that Departments email a

~ copy of the Resolution Packet to the appropriate attorney for review in a sufficient amount of

time that will allow the Department to make any necessary revisions prior to routing the item.

If any of the information, documentation or signatures required in the below procedures are not
complete, the item will be returned to the originating department for correction.

PROCEDURES:

1. Pursuant to the Permanent Rules of Order of the Shelby County Board of Commissioners,
as amended, April 4, 2011, a Resolution Packet must consist of an Agenda Route Sheet
signed by the Department Head, a Summary Sheet, Original Resolution, Purchasing and
E.O.C. documents, if applicable, AND contracts. If required, Resolution Packets shall also
include a Child Impact Statement, and/or a Technology Coordination Office (TCO)
Opinion.

2. Four (4) original contracts signed by the Vendor/Contractor and a fully executed original
Gratuity Disclosure Form must be attached to the Resolution. When applicable, an
ORIGINAL and four (4) copies of Bonds, Insurance Certificate and Power of Attorney
must be attached to the Contracts and Resolutions packet.

3. The completed packet must be signed by the Department Head and by the Division Director
or Elected Official, if possible, and forwarded to the Contract Administration Department.




SHELBY COUNTY GOVERNMENT

PURCHASING
RULES AND REGULATIONS
Policy No. CA-040
PageNo. 2o0f2
Subject: Effective Date:
CONTRACTS - ROUTING PROCEDURES FOR February 22, 2010

CONTRACTS REQUIRING BOARD | Supersedes:
OF COMMISSIONERS APPROVAL '

11-01-02

. The Resolutions and Contracts will be forwarded to Contracts Administration for final

review and approval as to form and legality. (At this point, if any language in the contract
is not acceptable, negotiations with the Contractor will continue/begin OR the packet will
be returned to the originating department for correction.) The paperless agenda system will
automatically forward the Resolution Packet to the next step (Finance, CAQ, and then
County Commission) for review and approval, and for placement on the Commission’s
Agenda.

. If the Department is unable to utilize the paperless agenda system, the Contract

Administration Department will route the Resolution Packet to the Finance Department’s
Budget Section for verification of funds and approval. Upon approval by the Finance
Department, the Packet will be returned to the Contract Administration Department.

. Upon approval by the Finance Department, the packet will be forwarded to the Chief

Administrative Officer to obtain approval and forwarded to the Commission Chairman’s
Office to be placed on the next agénda.

. Depé.rtments should submit the four (4) original contracts and required supporting

documentation to the Contract Administration Department prior to the committee meeting
that the Agenda item will be discussed and voted upon by the Commission. The Contract
Administration Department shall hold all contracts until the Board of Commissioners has
approved the contract. Once copies of the attested Resolutions have been received, the
Contract Administration Department will then forward the contracts to the Chief
Administrative Officer for the Mayor’s signature.

. Executed contracts will be returned to the Contract Administration Department, processed

and distributed to the Originating Department.

. Contracts will be distributed as follows:

1. Contract Administration Master File
2. Originating department

3. Contractor (through the department for issuance of Notice to Proceed OR directly with
Notice to Proceed)




SHELBY COUNTY GOVERNMENT

- PURCHASING
RULES AND REGULATIONS |
o # Policy No. CA-050
Page No. lof2
Subject: Effective Date:
CONTRACTS - ROUTING PROCEDURES FOR February 22, 2010
CONTRACTS NOT REQUIRING BOARD Supersedes:
OF COMMISSIONERS APPROVAL 10102
I. PURPOSE:
To provide routing procedures for contracts not re_qr uiring Board of Commissioners approval.
Il. SCOPE:
This procedure applies to all contracts for all Administrative Departments, Elected Offices,
Boards and Agencies of the County.
GENERAL:
Once it has been established that specific services and/or materials are required, selection of the
-contractor shall be made in one of the following ways:
1. Consultant Review Committee
2. Bid Process
3. Requesting Department (pursuant to special circumstances or requirements)
The following requirements must be met to ensure proper execution and handling of contracts.
NOTE: If any of the requirements are not complete, the contract will be returned to the
originating department for correction. '
III. PROCEDURES:

1. The originating department shall have four {(4) original contracts and a fully executed
original Gratuity Disclosure Form prepared and signed by the Vendor/Contractor.
(PLEASE NOTE: DO NOT DATE CONTRACT.) If applicable, all bonds, insurance
certificates and other required documents must be attached to the contracts.




SHELBY COUNTY GOVERNMENT

PURCHASING
RULES AND REGULATIONS
Policy No. CA-030
PageNo. 2of2
Subject: Effective Date:
CONTRACTS — ROUTING PROCEDURES FOR February 22, 2010

CONTRACTS NOT REQUIRING BOARD | Supersedes:
OF COMMISSIONERS APPROVAL

11-01-02

. A Contract and Encumbrance Informatioﬁ Sheet shall be filled out completely (with Vendor

Number, Commodity Code and EOC Number), signed by the Department Head and
forwarded to the Division Director or Elected Official for his/her review and approval.
(Approval indicated by signature on the Contract and Encumbrance Information Sheet.)

. The Division Director or Elected Official shall forward the contract packet to the Contract

Administration Department, and the Contract Administration Department will verify
funding through the Purchasing Department by forwarding the Contract and Encumbrance
Information sheet to the Purchasing Department for verification of the same. Upon
verification of funds, the appropriate Contract Administration attorney will review the
Contract for approval as to form and legality. At this point, if any language in the contract
is not acceptable, the packet may be returned to the originating department for correction.

. Upon approval, the packet will be forwarded to the Chief Administrative Officer for the

Mayor’s signature.

. Executed contracts will be returned to the Contract Administration Department, processed

and distributed as follows:
1. Contract Administration Master File
2. Originating Department

3. Contractor (through the Department for issuance of the Notice to Proceed or directly to
Contractor with a Notice to Proceed)




P *‘M.».\
1

SHELBY COUNTY GOVERNMENT

PURCHASING
RULES AND REGULATIONS

Policy No. CA-060
Page No. 1of2

Subject:

RESOLUTIONS — ROUTING POINTS AND TIME

Effective Date:
February 22, 2010

DEADLINES FOR PLACING ON Supersedes:

COMMISSION AGENDA

11-01-02

IL.

HL.

PURPOSE:

To provide requirements regarding routing points and time deadlines that must be met for

resolutions to be placed on the Commission Agenda.

- SCOPE:

This procedure applies to all resolutions for all departments and offices of the County.

ROUTING REQUIREMENTS:

A. The following outline sets forth routing policy for resolutions to be placed on the
Commission Agenda. Please take note that the time deadline shall be NOON unless

otherwise stated.

ROUTING POINT

APPROPRIATE DIVISION DIRECTOR
OR ELECTED OFFICIAL

CONTRACT ADMINISTRATOR
FINANCE (Budget)

CHIEF ADMINISTRATIVE OFFICER

COMMISSION OFFICE

TIME DEADLINE

FRIDAY, week before

C.A.Q. approval

MONDAY, week of C.A.O.
approval.

TUESDAY, week of
C.A.O. approval.

WEDNESDAY, week prior to
Committee meetings.

THURSDAY, week prior to
Committee meetings.
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SHELBY COUNTY GOVERNMENT

PURCHASING
RULES AND REGULATIONS
Policy No. CA-060
PageNo. 2of2
Subject: : Effective Date:
RESOLUTIONS — ROUTING POINTS AND TIME February 22, 2010
DEADLINES FOR PLACING ON Supersedes:
COMMISSION AGENDA 10102

Please be advised that these are absolute deadlines that will be strictly enforced.

B. Resolution items received in the C.A.O.’S office after the established deadline will be
placed on the next meeting agenda of the County Commission.

NO EXCEPTIONS TO THIS POLICY WILL BE CONSIDERED BY THE C.A.O.’S
OFFICE UNLESS A WRITTEN EXPLANATION IS ATTACHED TO THE
RESOLUTION WHICH DETAILS WHY THE DEADLINE WAS MISSED AND THE
NEED FOR ADDING TO THAT COMMISSION AGENDA.

- The request for an exception must contain the signature of the appropriate Division
Director, which indicates that he/she agrees with the request.




SHELBY COUNTY GOVERNMENT
PURCHASING
RULES AND REGULATIONS

Policy No. CA-070
Page No. 1ofl

Subject: Effective Date:
CONTRACTS-CHANGE ORDER POLICY - February 22, 2010
_ ‘| Supersedes:
. 11-01-02
CHANGE ORDERS FOR CAPITAL CONSTRUCTION PROJECTS
(a) For the purposes of this section:
1

the request for sealed bid.
() Al change orders for capital construction prOJects shall be approved by the board of
county commissioners for:
(1)  Any change that exceeds the contingency amount oﬁginally -approved by
the board of county commissioners; or
(2)  Any change that is inconsistent with, or differs from, the original 'intent
and/or scope of the project.
(¢)  The designated county construction project manager shall review and recommend all
' change orders and shall have the authority to order minor changes.
@

Scope of the project means the construction and services that were approved by
the board of cbunty commissioners, whether completed in whole or in part, and
includes all labor, materials, equipment, and services required to fulfill the
contractor's obligations under the contract and the project plans and
specifications available and/or referenced by the request for sealed bid.

@

Minor change means a change in the scope of the project which does not involve
an adjustment in the total contract price, an extension of time to complete

_contract performance, or a change that is inconsistent with the intent of the
contract or the project plans and specifications available and/or referenced by

The designated county construction project manager may recommend an allowance for
capital construction project change orders as follows:




(1) An allowance of up to ten percent of the contract amount for contracts in an amount
up to $500,000.00;

(2) An allowance of up to seven percent of the contract amount for contracts in the
amount of $500,000.00 up to $10,000,000.00; and

(3) An allowance of up to five percent of the contract amount for contracts in an
amount over $10,000,000.00.

(e)

The board of county commissioners may approve a change order allowance greater than
that authorized by subsection (d) of this section.




ADDENDUM NO. 2

SHELBY COUNTY
GENERAL CONTRACT PROVISIONS
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GENERAL CONDITIONS

The parties further agree as follows:

1.

CONTROL
All Services by the CONSULTANT will be performed in a manner

satisfactory to the COUNTY, and in accordance with the generally
accepted business practices and procedures of the COUNTY,

CONSULTANT 'S PERSONNEL

The CONSULTANT certifies that it presently has adedquate
qualified personnel to perform all Services required under this
Contract. All work performed during the Term of thils Contract
will be supervised by the CONSULTANT. The CONSULTANT further
certifies that all of its employees assigned to serve the COUNTY
have such knowledge and experience as required to perform the
duties assigned to them. Any employee of the CONSULTANT who, in
the opinion of the COUNTY, is incompetent, or whose conduct
becomes detrimental to the work, shall immediately be removed
from association with the Services under this Contract.

INDEPENDENT STATUS

a. Nothing in this Contract shall be deemed to represent that
the CONSULTANT, or any of the CONSULTANT's employees or
agents, are the agents, representatives, or emplovees of

the COUNTY. The CONSULTANT will be an independent
CONSULTANT over the details and means for performing the
Services under this Contract. Anything in this Contract

which may appear to give the COUNTY the right to direct the
CONSULITANT as to the details of the performance of the
Services under this Contract or to exercise a measurée of
control over the CONSULTANT is solely for purposes of
compliance with local, state and federal regulations and
means that the CONSULTANT will follow the desires of the
COUNTY only as to the intended results of the scope of this
Contract.

L. It is further expressly agreed and understood by CONSULTANT
that neither it nor its employees or agents are entitled to
any benefits which normally accrue to employees of the
COUNTY; that CONSULTANT has been retained by the COUNTY to
perform the Services specified herein (not hired) and that
the remuneration specified herein is considered fees for
the Services performed (not wages) and that invoilces
submitted to the COUNTY by CONSULTANT for the Services



CONSULTANT for the Services performed shall be on the
CONSULTANT's letterhead.

REPORTS

CONSULTANT shall prepare and submit guarterly reports of its
activities, funded under this Contract, to the originating
department and the Contract Administration Department of the
COUNTY. The reports shall include an itemization of the use of
COUNTY's funds, pertinent information pursuant to the applicable
Living Wage Ordinance, and shall be inclusive of specific
Services delivered. Any such reports provided to the CQUNTY
shall be prepared with the understanding that the COUNTY may
make such reports available to the public. The guarterly
reports and all books ¢f account and financial records that are
specific to the work performed in accordance with this Contract
may be subject to audit by the Director of the Division of
Administration and Finance of the COUNTY. The COUNTY shall have
the right to withhold future disbursement of funds under this

Contract and any future Contracts until this provision has been
met.

TERMINATION OR ABANDONMENT

a. It shall be cause for the immediate termination of this
Contract if, after its execution, the COUNTY determines
that:

i) Either the CONSULTANT or any of its principals,

partners or corporate officers, if a corporation,
including the corporation itself, has pled nolo
contendere, or has pled or been found guilty of a
criminal violation, whether state or federal,
involving, but not limited to, governmental sales or
purchases, including but not limited to the rigging of
bids, price fixing, or any other collusive and illegal
activity pertaining to bidding and governmental
contracting; or

ii) CONSULTANT has subcontracted, assigned, delegated,
transferred its rights, obligations or interests under
this Contract without the COUNTY’s consent or
approval; or

iii) CONSULTANT has filed bankruptcy, become insolvent or
made an assignment for the benefit of creditors, or a
receiver, or similar officer has been appointed to
take charge of all or part of CONSULTANT assets.



The COUNTY may terminate the Contract upon five (5) davs
written notice by the COUNTY or its authorized agent to the
CONSULTANT for CONSULTANT's failure to provide the Services
specified under this Contract.

This Contract may be terminated by either party by giving
thirty (30) days written notice to the other, before the
effective date of terminaticn (the *Termination Date”). In
the event of such termination, the CONSULTANT shall be paid
for all Services rendered prior to the Termination Date,
provided the CONSULTANT shall have delivered to COUNTY such
statements, accounts, reports and other materials as
required under this Contract; however, CONSULTANT shall not
be compensated for any anticipatory profits that have not
been earned as of the date of the Termination Date. All

Services completed by CONSULTANT prior to the Termination

Date shall be documented and tangible work documents shall
be transferred to and become the sole property of the
COUNTY prior to payment for the Services rendered.

Notwithstanding the above or any section hereln to the
contrary, CONSULTANT shall not be relieved of liability to
the COUNTY for damages sustained by the COUNTY by virtue of
any breach of the Contract by CONSULTANT and the COUNTY may
withhold any payments to CONSULTANT for the purpose of
setoff until such time as the exact amount of damages due
the COUNTY from CONSULTANT is determined.

COMPENSATION FOR CORRECTIONS

No compensation shall be due or payable to CONSULTANT pursuant
to this Contract for any CONSULTANT’'s Services performed by the
CONSULTANT in connection with effecting of corrections to the
design of the Services, when such corrections are required as a
direct result of negligence by the CONSULTANT to properly
fulfill any of his obligations as set forth in this Contract.

SUBCONTRACTING, ASSIGNMENT OR TRANSFER

a.

Any subcontracting, assignment, delegation or transfer of
all ox part of the rights, responsibilities, or interest of
either party to this Contract is prohibited unless by
written consent of the other party. No subcontracting,
assignment, delegation or transfer shall relieve the
CONSULTANT from performance of the Services under this
Contract. The COUNTY shall not be responsible for the
fulfillment of the CONSULTANT's obligations to its
transferors or subcontractors.



10.

11.

b. Upon the reguest of the other party, the subcontracting,
assigning, delegating or transferring partyv shall provide
all documents evidencing the subcontract, assignment,
delegation or transfer.

CONFLICT OF INTEREST

The CONSULTANT covenants that it has no public or private
interest, and will not acquire directly or indirectly any
interest which would conflict in any manner with the performance
of the Services. The CONSULTANT warrants that no part of the
total Contract Fee shall be paid directly or indirectly to any
officer or employee of the COUNTY as wages, compensation, or
gifts in exchange for acting as officer, agent, emplovee,
subcontractor or consultant to the CONSULTANT in connection with
any work contemplated or performed relative to this Contract.

CONTINGENT FEES

The CONSULTANT warrants that it has not employed or retained any
company or person other than a bona fide employee working solely

for the CONSULTANT, to solicit or secure this Contract, and that

it has not paid or agreed to pay any company Or person, other
than a bona fide employee working solely for the CONSULTANT any
fee, commission, percentage, brokerage fee, gift, or any other
consideration contingent upon or resulting from the award or
making of this Contract. For breach or violation of this
warranty, the COUNTY will have the right to recover the full
amount of such fee, commission, percentage, brokerage fee, gift,
or other consideration.

EMPLOYMENT OF CQUNTY WORKERS

The CONSULTANT will not engage, on a full, part-time, or any
other basis during the Term of the Contract, any professional or
technical personnel who are or have been at any time during the
Term of the Contract in the employ of the COUNTY.

ACCESS TO RECORDS

During all phases of the work and Services to be provided
hereunder, CONSULTANT agrees to permit duly authorized agents
and employees of the COUNTY to enter CONSULTANT's offices for
the purpose of inspections, reviews and audits during normal
working hours. Reviews may also be accomplished at meetings
that are arranged at mutually agreeable times and places. The
CONSULTANT will maintain all books, documents, papers,
accounting records, and other evidence pertaining to the Fee
paid under this Contract and make such materials available at
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12.

13.

thelr offices at all reasonable times during the Term of this
Contract and for three (3) years from the date of payment under
this Contract for inspection by the COUNTY or by any other
governmental entity or agency participating in the funding of
this Contract, or any authorized agents thereof. Copies of said
records shall be furnished to the COUNTY upon request.

ARBITRATION

Any dispute concerning a question of fact in connection with the
work not disposed cof by agreement between the CONSULTANT and the
COUNTY will be referred to the Shelby County . Contract
Administrator or its duly authorized representative, whose
decision regarding same will be final.

RESPONSIBILITIES FOR CLAIMS AND LIABILITIES

a. CONSULTANT shall indemnify, defend, save and hold harmless
the COUNTY, and its elected officials, officers, employees,
agents, assigns, and instrumentalities from and against any
and all claimg, liability, losses or damages—including but
not limited to Title VII and 42 USC 1983 prohibited acts—
arising out of or resulting from any conduct; whether
actions or omissions; whether intentional, unintentional,
or negligent; whether legal or illegal; or otherwise that
occur in connection with or in breach of this Contract or
in the performance of the Services hereunder, whether
performed by the CONSULTANT its subcontractors, agents,
employees or assigns. This indemnification shall survive
the termination or conclusion of this Contract.

b. CONSULTANT expressly understands and agrees that any
insurance protection required by this Contract or otherwise
provided by the CONSULTANT shall in no way limit the
responsibility to indemnify, defend, save and hold harmless
the COUNTY or its elected officials, officers, employvees,
agents, assigns, and instrumentalities as herein provided.

c. The COUNTY has no obligation to provide legal counsel or
defense to CONSULTANT or its subcontractors in the event
that a suit, claim or action of any character is brought by
any person not a party to this agreement against CONSULTANT
as a result of or relating to performance of the Services
under this Contract.

d. Except as expressly provided herein, the CQOUNTY has no
obligation for the payvment of any judgment or the



settlement of any claims against CONSULTANT as a result of
or relating to performance of the Services under this
Contract.

CONSULTANT shall immediately notify the COUNTY of any claim
or suit made or filed against CONSULTANT or its
subcontractors regarding any matter resulting from or
relating to CONSULTANT'’s performance of the Services under
this Contract and will cooperate, assist and consult with
the COUNTY in the defense or investigation thereof.

14. GENERAL COMPLIANCE WITH LAWS

‘a.

The CONSULTANT certifies that it is gualified or will take
steps necessary to gualify to do business in the State of
Tennessee and that it will take such action as, from time
to time, may be necessary to remain so qualified and it
shall obtain, at its expense all licenses, permits,
insurance, and governmental approvals, if any, necessary to
the performance of the Services under this Contract.

The CONSULTANT is assumed to be familiar with and agrees
that at all times it will observe and comply with all
federal, state, and local laws, ordinances, and regulations
in any manner affecting the performance of the Services.
The preceding shall include, but is not limited to,
compliance with all Equal Employment Opportunity laws, the
Fair Labor Standards Act, Occupational Safety and Health
Administration (OSHA) requirements, and the americans with
Disabilities Act (ADA).

Thigs Contract will be interpreted in accordance with the
laws of the State of Tennessee. By execution of this
Contract, the CONSULTANT agrees that all actions, whether
sounding in contract or in tort, relating to the validity,
construction, interpretation and enforcement of this
Contract will be instituted and litigated in the courts of
the State of Tennessee, located in Shelby County,
Tennessee, and in no other. In accordance herewith, the
parties to this Contract submit to the jurisdiction of the
courts of the State of Tennessee located in Shelby County,
Tennessee.

15. NON-DISCRIMINATION

The CONSULTANT hereby agrees, warrants, and assures compliance
with the provisions of Title VI and VII of the Civil Rights Act



16.

17.

18.

15.

aAct of 1964 and all other federal statutory laws which provide
in whole or 1in part that no person shall be excluded from
participation or be denied benefits of or be otherwise subjected
to discrimination in the performance of this Contract or in the
employment practices of the CONSULTANT on the grounds of
handicap and/or disability, age, race, color, religion, sex,
national origin, or any other classification protected by
federal, Tennessee State Constitutional or statutory law. The
CONSULTANT shall wupon request show proof of such non-
discrimination and shall post in conspicuous places available to
all employees and applicants notices of non-discrimination.

ENTIRE AGREEMENT

This Contract represents the entire and integrated agreement
between the parties and supersedes all prior negotiations,
representations or agreements, whether oral or written.
AMENDMENT

This Contract may be modified or amended only by written
instrument signed by both parties.

SEVERABILITY

If any provision of this Contract is held to be unlawful,
invalid or unenforceable under any present or future laws, such
provision shall be fully severable; and this Contract shall then
be construed and enforced as 1f such unlawful, invalid or
unenforceable provision had not been a part herecf. The
remaining provisions of this Contract shall remain in full force
and effect and shall not be affected by such unlawful, invalid
or unenforceable provision or by its severance here from.
Furthermore, in lieu of such unlawful, invalid, or unenforceable
provision, there shall be added automatically as a part of this
Contract a legal, valid and enforceable provision as similar in
terms to such unlawful, invalid or unenforceable provision as
possible.

NO WAILVER QF CONTRACTUAL RIGHT

No waiver of any term, condition, default, or breach of this
Contract, or of any document executed pursuant hereto, shall be
effective unless in writing and executed by the party making
such waiver; and no such waiver shall operate as a waiver of
either (a) such term, condition, default, or breach on any other
occasion or (b) any other term, condition, default, or breach of
this Contract or of such document. No delay or failure to
enforce any provision in this Contract or in any document
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22.

23.

24,

in any document executed pursuant hereto shall operate as a
waiver of such provision or any other provision herein or in any
document related hereto. The enforcement by any party of any
right or remedy it may have under this Contract or applicable
law shall not be deemed an election of remedies or otherwise
prevent such party from enforcement of one or more other
remedies at any time.

MATTERS TO BE DISREGARDED

The titles of the several sections, subsections, and paragraphs
set forth in this contract are inserted for convenience of
reference only and shall be disregarded in construing or
interpreting any of the provisions of thig Contract.

SUBJECT TO FUNDING

This Contract is subject to annual appropriations of funds by
the Shelby County Government. In the event sufficient funds for
this Contract are not appropriated by Shelby County Government
for any of its fiscal period during the Term hereof, then this
Contract will be terminated. In the event of such termination,
the CONSULTANT shall be entitled to receive just and equitable
compensation for any satisfactory work performed as of the
Termination Date.

TRAVEL EXPENSES

All travel expenses payvable under this Contract shall be in
accordance with the County Travel Policy and Procedures. This
includes advance written travel authorization, submission of
travel claims, documentation requirements, and reimbursement
rates. No travel advances will be made by the County.

PERFORMANCE AND LABOR AND MATERIALS BONDS

CONSULTANT will provide COUNTY within ten (10) days from
inception date of this Contract a Performance and Labor and
Materials Bond each in the amount of 100% of the Contract price
for each year that this contract is in effect. Said Bonds may
be pro-rated for the initial year in the event that this period
of time is less than a full twelve (12) month period.

NON-LIABILITY FOR CONSULTANT EMPLOYEE TAXES

Neither CONSULTANT nor its personnel are COUNTY's employees, and
COUNTY <chall not take any action or provide CONSULTANT’Ss
personnel with any benefits and shall have no liability for the
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26.

27.

the following:

a. Withholding FICA (Social Security) from CONSULTANT'S
payments;

b. Making state or federal unemployment insurance
contributions on behalf of CONSULTANT or its personnel;

C. Withholding state and federal income tax from payment to
CONSULTANT;

d. Making disability insurance contributions on behalf of
CONSULTANT;

e. Obtaining workers’ compensation insurance on behalf of

CONSULTANT or CONSULTANT's personnel.

INCORPORATION OF OTHER DOCUMENTS

a. CONSULTANT shall provide Services pursuant to this Contract
in accordance with the terms and conditions set forth
within the Shelby County Request for Proposals/Bids as well
as the Response of CONSULTANT thereto, all of which are
maintained on file within the Shelby County Purchasing
Department and incorporated herein by reference.

b. It is understood and agreed between the parties that in the
event of a wvariance between the terms and conditions of
this Contract and any amendment thereto and the terms and
conditions contained either within the Request for
Proposals/Bids or the Response thereto, the terms and
conditions of this Contract as well as any amendment shall
take precedence and control the relationship and
understanding of the parties.

CONTRACTING WITH LOCALLY OWNED SMALL BUSINESSES

The CONSULTANT shall take affirmative action to assure that
Locally Owned Small Businesses that have been certified by the
COUNTY are utilized when possible as sources of supplies and
equipment, construction and services.

LIVING WAGE ORDINANCE AND PREVAILING WAGE ORDINANCE

Living Wage -In accordance with Ordinance Number 328, commonly
referred to as the Living Wage Ordinance, all persons/entities
engaged in service contracts with the COUNTY, including but not
limited to both prime and sub-contractors, shall pay a Living
Wage to employees for all work performed on said service
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30.

service contract, as defined in the Living Wage Ordinance.
Proof of such compensation must be evidenced as required in the
Living Wage Ordinance.

Prevailing Wage-Any firm, individual, partnership or corporation
awarded a contract by the COUNTY for the construction of,
improvement, enlargement, alteration or replacement of a public
work or project in excess of $500,000 and any subcontractors of
such public work or project in excess of $100,000 (“Recipient”)
shall be required to pay local prevailing wages and benefits for
laborers, mechanics, or other listed classifications as defined
by the Tennessee Department of Labor. The prevailing wage rate
shall be the most current State of Tennessee prevailing wage
established by the Tennessee Department of Labor For Region 1
(Shelby County) . The benefit rates shall be the most current
rates described in the published schedule by the Memphis and
West Tennessee Building and Construction Trades Council, except
as otherwise provided in the Shelby County Code of Ordinances.
The applicable rate shall be determined at the time the project
is awarded. In instances where Prevailing Wage applies,
Prevailing Wage will override the Living Wage requirement.

RIGHT TO REQUEST REMOVAL OF CONSULTANT's EMPLOYEES

The COUNTY may interview the personnel CONSULTANT assigns to
COUNTY’'s work. COUNTY shall have the right, at any time, to
request removal of any employee(s) of CONSULTANT, whom COUNTY
deemg to be unsatisfactory for any reason. Upon such request,
CONSULTANT shall use all reasonable efforts to promptly replace
such employee(s) with substitute employee(s) having appropriate
skills and training.

INCCRPORATION OF WHEREAS CLAUSES

The foregoing whereas clauses are hereby incorporated into this
Contract and made a part hereof.

DISCLOSURE OF REPORTS, DATA OR OTHER INFORMATION

Notwithstanding anything to the contrary contained herein or
within any other document supplied to COUNTY by CONSULTANT,
CONSULTANT understands and acknowledges that COUNTY i1is a
governmental entity subject to the laws of the State of
Tennessee and that any reports, data or other information
supplied to COUNTY by CONSULTANT due to Services performed
pursuant to this Contract is subject to being disclosed as a
public record in accordance with the laws of the State of
Tennessee.

10
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31. CONFIDENTIAL INFORMATION (If needed add)

a.

CONSULTANT acknowledges that, in dealing with individuals
in the provision of the Services for COUNTY, any
information gathered for the provision of the Services is
confidential information. CONSULTANT agrees to hold all
confidential information in strict confidence, and except
as expressly set forth herein, will not disclose such
confidential information to any third party(s), including
but not 1limited to any corporation, company, group,
partnership, agency or individual. CONSULTANT shall:

i) use the confidential information only in connection
with the provision of the Services;

ii)}) disclose the confidential information only to it
officers, directors, and employees who need to know
the confidential information to accomplish the
preparation of the audits and/or auditing process; and

iii) safeguard the confidential information with the same
or greater degree of care to avoid unauthorized
disclosure as the CONSULTANT uses to protect ifs own
confidential informatiomn.

In the event that the CONSULTANT or anyone to whom it
transmits confidential information becomes legally
compelled to disclose any of the confidential information,
the CONSULTANT will provide the COUNTY with prompt written
notice before such confidential information is disclosed so
that the COUNTY can seek a protective order or other
appropriate remedy. Unauthorized disclosure of confidential
information by the CONSULTANT shall result in immediate
termination of the Contract.

32. QRGANIZATION STATUS AND AUTHORITY

a.

CONSULTANT represents and warrants that it 1is a
corporation, limited liability company, partnership, or
other entity duly organized, validly existing and in good
standing under the laws of the state of Tennessee; it has
the power and authority to own its properties and assets
and is duly qualified to carry on its business 1n every
jurisdiction wherein such gqualification is necessary.

The execution, delivery and performance of this Contract by
the CONSULTANT has been duly authorized by all requisite

11
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requisite action and will not violate any provision of law,
any order of any court or other agency of government, the
organizational documents of CONSULTANT, any provision of
any indenture, agreement or other instrument to which
CONSULTANT is a party, or by which CONSULTANT's respective
properties or assets are bound, or be in conflict with,
result in a breach of, or constitute (with due notice or
lapse of time or both} a default under any such indenture,
agreement or other instrument, or result in the creation or
imposition of any lien , charge or encumbrance of any
nature whatsoever upon any of the properties or assets.

33. INSURANCE REQUIREMENTS

a.

The CONSULTANT shall purchase and maintain, in a company or
companies licensed to do Dbusiness in the State of
Tennessee, such insurance as will protect the County from
claims which may arise out of or result from the
CONSULTANT’s operations under the Contract, whether such
operations are performed Dby Thimself or by any
subcontractors or by anyone directly or indirectly employed
by any of them, or by anyone for whose acts the CONSULTANT
or subcontractor may be liable.

The insurance required shall be written for not less than
any limits of liability specified or reguired by law,
whichever is greater. Shelby County Government, its elected
officials, appointees and employees will be named as
additional insured. All policies will provide for thirty
(30) days written notice to COUNTY of cancellation or
material change in coverage provided. The CONSULTANT will
maintain throughout the life of this Contract insurance,
through insurers rated A- or better by A.M. Best, in the
following minimum requirements:

i} Professional ILiability Insurance - $1,000,000.00 per
claim/$3,000,000.00 annual aggregate, indicating if
coverage 1s on occurrence basis or claims-made.

ii) Commercial General Liability Insurance - $1,000,000.00
limit per occurrence bodily injury and property
damage/$1,000,000.00 personal and advertising
injury/$2,000,000.00 General Aggregate/$2,000,000.00
Products-completed Operations Aggregate, indicating
the coverage is provided on a claims-made or on an
occurrence basis. The insurance shall include coverage
for the following:

12
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34.

a. Premises/Operation;

b. X,C, & U;

c. Products/Completed Operations;
d. Contractual;

e. Independent Contractors;

f. Broad Form Property Coverage;
g. Personal Inijury.

iii) Workers Compensation and Employers’ Liability
Insurance - Workers Compensation statutory limits
as reguired Dby Tennessee. This wpolicy should
include Employers’ Liability Coverage for

$1,000,000.00 per accident.

iv) Business Automobile Liability Insurance -
$1,000,000.00 each accident for property damage and
personal injury. Coverage is to bé provided on all
owned/leased autos, non-owned autos and hired
autos.

c. CONSULTANT shall provide County with a current copy of
the Certificate of Insurance at the time of contracting
and shall maintain said insurance during the entire
Contract period as well as provide renewal copies on each
anniversary date. The certificate holder is to read:

Shelby County Government
Purchasing Department
160 N. Main, Suite 550
Memphis, TN 38103

d. Upon termination or cancellation of insurance currently
in effect under this Contract, the CONSULTANT shall
purchase an extended reporting endorsement and furnish
evidence of same to the County.

NOTICE

Any notices required or permitted to be given under the
provisions of this Contract shall be effective only if in
writing and delivered either in person to the COUNTY’s
authorized agent or by First Class or U.S. Mail to the
addresses set forth below, or to such other person or address
as either party may designate in writing and deliver as herein

provided: '
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35.

COUNTY: Shelby County

Memphis, Tennessee

Attn.:
and
Shelby County Government
Contract Administration
160 N. Main St., Suite 550
Memphis, Tennessee 38103
VENDOR:

CAttn:

HIPAA (if health related)

CONSULTANT warrants to the COUNTY and State ‘that it is
familiar with the reqgquirements of the Health Insurance
Portability and Accountability Act of 1996 (HIPAA) and its
accompanying regulations, and will comply with all applicable
HIPAA requirements in the course of this Contract. CONSULTANT
warrants that it will cooperate with the COUNTY and State in
the course of performance of the Contract sc that zll parties
will be in compliance with HIPAA, including cooperation and
coordination with COUNTY and State privacy officials _and other
compliance officers required by HIPAA and its regulations.
CONSULTANT will sign any documents that are reasonably
necessary to keep the State and the COUNTY in compliance with
HIPAA, including, but not limited to, business associate
agreements. -

IN WITNESS WHEREOF, the parties hereto have set their

signatures for the purposes contained herein, on the day and date
first above written.

APPROVED: SHELBY COUNTY GOVERNMENT

Contract Administration

Mark H. Luttrell, Jr., Mayocr

Assistant County Attorney

BY:

‘NAME OF COMPANY

TITLE:

14
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CORPORATE ACKNOWLEDGMENT

STATE OF

COUNTY OF

Before me, the undersigned Notary Public, in and for the State
and County aforesaid, personally appeared , with whom I am
personally acguainted or proved to me on the basis of satisfactory
evidence, and who, upon oath, acknowledged himself/herself to be
president or other officer authorized by appropriate Corporate action
and/or Resolution to execute the preceding instrument of the
, the within named bargainor, a corporation, and that he
as such , executed the foregoing instrument for the
purpose therein contained, by signing the name of the corporation by
himself/herself as '

WITNESS my hand and official seal at office this day of
.- 20__.

Notary Public My Commission Expires:

15
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ADDENDUM NO. 3

GENERAL INSURANCE AND BOND REQUIREMENTS

SAMPLE CERTIFICATE OF INSURANCE

SAMPLE PERFORMANCE BOND

SAMPLE LABOR AND MATERIAL PAYMENT BOND



SHELBY COUNTY
INSURANCE REQUIREMENTS
AND RECOMMENDATIONS

MANUAL

FINANCE DEPARTMENT AND CONTRACT ADMINISTRATION
' March 2006



A

e —

TABLE OF CONTENTS

INSURANCE REQUIREMENTS/RECOMMENDATIONS
Distribution

Purpose

GENERAL INFORMATION

STANDARD INSURANCE PROVISIONS CONTRACTS AND SERVICES
Al  CONSTRUCTION OR INSTALLATION PROJECT LESS THAN $1,000,000
A2 CONSTRUCTION OR INSTALLATION PROJECT GREATHER THAN

$1,000,000; LESS THAN $5,000,000
A3 CONSTRUCTION AND INSTALLATION PROJECTS GREATER THAN
$5,000,000
A4 PROFESSIONAL SERVICES/PROVIDER PROJECTS LESS THAN $1,000,000
A5 PROFESSIONAL SERVICES/PROVIDER PROJECTS GREATER.
THAN §1,000,000
A6 ENVIRONMENTALLY SENSITIVE PROJECTS
A7 LEASE ON BUILDING STRUCTURE (COUNTY OWNED FACILITY)
A8 TRANSPORTATION AND/OR DISPOSAL (ABATEMENT) OF
HAZARDOUS MATERIALS
A9  TRANSPORTATION SERVICE PROVIDER
Al0 VEHICLE TOWING CONTRACTS
All WATERFRONT EXPOSURES
Al12 SPECIAL EVENTS, FESTIVALS, ETC.

OTHER INSURANCE PROVISIONS

INSURANCE COVERAGES AND GLOSSARY OF TERMS

CHART

- OVERVIEW OF PROCESS FOR USING HOLD-HARMLESS
AND INSURANCE CLAUSES

T R o

10
10

11
12
12
12

16

21



T

T,

INSURANCE REQUIREMENTS/RECOMMENDATIONS
Distribution
This set of instructions should be distributed to personnel who:

1) Draft, negotiate and review County contracts, leases, agreements, requests for proposal/bids,
and purchase orders;

2) Require certificates of insurance and follow-up to ensure current certificates of insurance are
in force for ongoing projects.

Purpose

The County requires supplicrs, contractors, lessees, consultants and permittees (the other party to a
County contract) to maintain insurance covering thém against claims or judgments arising from their
products or activities for the County. The insurance is to be extended to protect Shelby County, its

clected officials, appointees, employees, volunteers and members of its boards, commissions and
agencies.

The County also requires the responsible party to defend, indemnify and hold haimless the County for
losses arising out of the activities, services or products of its suppliers, contractors, [essees, consultants
and permittees. This indemnification is a second source of protection, in addition to insurance purchased
by the other paity.

To provide adequate protection, the required liability insurance must:
1} Cover the specific exposures to loss arising out of the services required by the contract;
2) Contain limits high enough to cover potentially adverse judgments.

Departments should not feel that these requirements impose a heavy burden on the contractor. These
requirements are reasonable as the other party is the active party whose operations, services or products
are the cause of the claim. In most cases, the contractor will already have the required insurance. If not,
the coritractor, the public and the County will be better protected when the required coverage is obtained.

The County's standard contracts should contain a description of the required insurance and contain a hold
harmless and indemnification clause. This clause automatically takes effect when the contract is signed
by both parties, but the required insurance does not take effect automatically. It comes into existence
only when the other party's insurance company or their broker issues the required insurance
policies/certificates or endorses existing policies to conform to the County's requirements.

Because required insurance coverage is not automatic, the County must have proof that the insurance is in
effect before the contract is accepted and signed by the County. Therefore, the County should not sign a
contract until insurance certificates and endorsements (when appropriate) are received evidencing the
required coverage and approved by the County’s Contract Administrator and Insurance Specialist. The
Insurance Specialist and Contract Administrator have prepared this manual for your use in preparing
contracts, proposals, leases, agreements, etc. for compliance with the County's insurance requirements.
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THE INCLUSION AND ENFORCEMENT OF THE COUNTY’S INSURANCE PROVISIONS IN
ALL CONTRACTS, PROFESSIONAL SERVICE AGREEMENTS, PERMITS, ETC. ARE THE
RESPONSIBILITY OF THE INDIVIDUAL DEPARTMENT GENERATING THE PARTICULAR
ACTIVITY.

It is critical that departments or divisions which have operations requiring the enforcement of the
County's insurance provisions designate an appropriate member of their staff to be responsible for
ensuring that all insurance coverage requirements are met and are enforced during the specified time
period.  Certificates of Insurance and Endorsements are to be maintained by all of the
departments/divisions with their file. All original documents related to Bids/RFPs are maintained with the
Bid/RFP file retained by the Purchasing Department. When received and PRIOR to execution or release,
the insurance certificates along with a copy of the applicable contract/proposal/agreement should be
routed to the Contract Administrator and Insurance Specialist for review and approval. The process flows
smoother when these departments are brought into the process early when needed, rather than trying to
add/approve something at the last minute.

The responsibility for following the procedures outlined in this manuval is not limited to the specialized
dperations cited above; it is incumbent on every County department who enters info a confract or
agreement to follow the procedures outlined in this manual and to ensure that all required insurance
coverages are enforced and appropriate records of certificates of insurance are kept. Insurance
specifications for all Bids/RFPs shall be reviewed and approved by the Insurance Specialist prior to
delivery to the Purchasing Department.

Like most documents which set forth a guideline or a standard, not all possible situations will be directly
addressed ih the following pages. Some situations may involve unusual risks er complex issues where the
standard insurance requirements are not appropriate. For those situations, or any other insurance-related
question, please contact the County's Insurance Specialist.
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GENERAL INFORMATION

The County purchases a significant amount of goods and services under contract each year. These
contracts range from complete construction of new buildings, major remodeling of existing structures,
small building maintenance agreements, professional service agreements, lease or purchase of equipment
or property, etc. The dollar amount and duration of the contract is very seldom a precise indicator of the
amount of bodily injury or property damage claims that could result from activities under the contract.
Consequently, contract size and duration alone will generate few exceptions to the standard insurance
requirements. In situations involving major public works or other large contracts or if there is just some
question regarding the appropriateness of particular requirements, the County's Insurance Specialist
should be consulted to determine if higher liability limits should be required.

There are several basic steps which should be followed in administering the insurance provisions in
contracts where the other party is required to provide insurance to protect Shelby County, its elected
officials, appointees, employees, volunteers and members of its boards, commissions and agencies.

A, Develop Correct Insurance Specifications

The first step in the process is to develop a clear set of specifications describing the insurance to
be provided by the other party. These specifications should be included in the contract between
the County and the other party. This manual contains a sample set of insurance
requirements/specifications which should be utilized in madst contracts, bid packages or RFPs,
purchase orders (involving services), professional service agreements, leases and a variety of
permits. HOWEVER, THIS SAMPLE SET OF REQUIREMENTS/SPECIFICATIONS
DOES NOT FIT ALL SITUATIONS. If you must deal with an unusual situation or are not
certain that the samples are appropriate, ask the Insurance Specialist for assistance.

A later section of this marnual is devoted to a glossary of insurance terms you may encounter.

B. Inform Bidders of and Incorporate the Insurance Regquirements Early in the Bid or RFP
Process

By providing all insurance requirements up front in the Bid/RFP process, potential contractors
will be able to solve any potential problems they may have in meeting our requirements. This
will enhance the number of Bid/RFP responses and eliminate most last minute problems
regarding insurance.

C. Monitoring Existing Policies/Endorsements

Normally as proof of insurance, a vendor/contractor will have their insurance agent or broker
provide what is referred to as a certificate of insurance. This is typically a standardized form
identifying the vendor/contractor, their insurance agent/broker, insurance carrier(s), and types,
limits and expiration dates for the applicable coverages. It will also include any specific
information pertaining to the agreement, include a cancellation notice and is signed by their
licensed insurance agent/broker. Note the expiration date of the policies. If any policies will
expire during the term of the contract or project, the department administrator or manager should
note on it their calendar for at least 30 days prior to the expiration of the insurance. At that time,
if you have not received proof of renewal or replacement coverage, you should send a letier to the
other party stating that the County requires receipt of new certificates of insurance and
endorsements before the existing coverage expires. If notice of insurance policy cancellation is

4
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received and  coverage lapsés without any written renewal ot replacement of coverage
confirmation prior to the date of the cancellation or lapse in coverage, you should immediately
notify the Insurance Specialist. The Insurance Specialist will consult with the Contract
Administrator as to whether a stop-work notice should be issued.

Save the Signed Forms for at Least Five (3) Years

After the contract has expired or the job is completed, save the endorsements and certificate
forms for at least five {5) years and preferably longer. Claims may be presented many years after
work is completed. The certificate and endorsement forms may be the County's only proof of
coverage.



STANDARD INSURANCE PROVISIONS CONTRACTS AND SERVICES

Prior to commencing work, the contractor shall procure and maintain at contractor’s own cost and expense
for the duration of the contract and any extensions the following insurance against claims for injuries to
persons or damages to property which may arise froin or in connection with the performance of the work
or services hereunder by the Contractor, his agents, representatives, employees or subcontractors. The
cost of such insurance shall be included in Contractor's bid:

Al, CONSTRUCTION OR INSTALLATION PROJECT LESS THAN $1,000,000
Minimum Limits of Insurance
Contractor shall maintain limits no fess than:

1) Commercial General Liability Insurance - $1,000,000 limit per occurrence for bodily
injury and property damage/$1,000,000 personal and advertising injury/$2,000,000
General Aggregate/$2,000,000 Products-Completed Operations Aggregate. The service
provider should indicate in its bid whether the coverage is provided on a claims-made or
preferably on an occurrence basis. The insurance shall include coverage for the
following:

a) Premises/Operations

b) Products/Completed Operations
¢) Personal Injury

d) XCU coverage, wheie applicable
¢) Coiitractual Liability

f) Independent Contractors

g) Broad Form Property Damage

2} Business Automobile Liability nsurarice - $1,000,000 each accident for bodily injury and
property damage. Coverage is to be provided on all:
a) Owned/Leased Autos
b} Non-owned Autos
¢) Hired Autos

3) Workers Compensation and Employers’ Liability Insurance - Workers Compensation
statutory limits as required by Tennessee law. This policy should include Employers’
Liability coverage for $500,000 per accident.

4) Builders Risk Insurance or Installation Floater (as applicable) — All risk coverage in the
amount of the structure/equipment which is to be built or installed. Consult Insurance
Specialist.

A2, CONSTRUCTION OR INSTALLATION PROJECT GREATER THAN $1,000,000; LESS THAN $5,000,000
Minimum Limits of Insurance
Contractor shall maintain limits no less than:
1) Commercial General Liability Insurance - $1,000,000 limit per occurrence for bodily

injury and property damage/$1,000,000 personal and advertising injury/$2.000,000
General Aggregate/$2,000,000 Products-Completed Operations Aggregate. The service
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provider should indicate in its bid whether the coverage is provided on a claims-made or,
preferably, on an occurrence basis. The insurance shall include coverage for the
following:

a) Premises/Operations

b) Products/Completed Operations

c) Personal Injury

d) XCU coverage, where applicable

e) Contractual Liability

f) Independent Contractors

g) Broad Form Property Damage

2) Umbrella - $2,000,000 limit.

3) Business Automobile Liability Insurance - $1,000,000 each accident for property
damage and personal injury. Coverage is to be provided on all:

a) Owned/Leased Autos

b) Non-owned Autos

¢} Hired Autos

4) Workers Compensation and Employers’ Liability Insurance - Workers Compensation
statutory limits as required by Tennessee Law. This policy should include Employers
Liability Coverage for $1,000,000 per accident.

5) Builders Risk Insurance or Installation Floater (as applicable) — All risk coverage in the
amount of the structure/equipment which is to be built or installed. Consult Insurance
Specialist.

A3. Constraction and Installation Projects Greater Than $5,000,000

Minimum Limits of Insurance

Contact Insurance Specialist. Generally, the previous section insurance requirements would
apply, but liraits could be higher.

Long Term Completed Operations Coverage. The owner of a completed constriction project
should require the general contractor to have completed operations coverage in place for a
stated number of years following completion of the project.

A more realistic but less secure approach to this problem is to reqiire that the contractor
maintain CGL coverage as required in the contract for a minimum period of years following
completion of the project. For example, the contract might require the contractor to purchase
products-completed operations coverage for at least five (5) years following completion of
the project. Since most contractors will purchase this coverage for their own protection
anyway, as well as to comply with requirements imposed by owners on future projects, this
should not be burdensome to them. Consult the Contract Administrator and the Insurance
Specialist for each particular construction project.

Owner Controlled Wrap-Up — Consider use of a wrap up if project is large enough. Contact
Insurance Specialist.
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Ad. PROFESSIONAL SERVICES/CONSULTANT PROJECTS LESS THAN $1,600,000

Minimum Limits of Insurance

Consultant/provider shall maintain coverage with limits of no less than:

D

2)

3)

4)

Commercial General Liability Insurance $1,000,000 limit per occurrence bodily injury
and property damage/$1,000,000 personal and advertising injury/$2,000,000 General
Agpregate/$2,000,000  Products-Completed  Operations  Aggregate. The
consultant/provider should indicate in its bid whether the coverage is provided on a
claims-made or preferably on an occurrence basis. The insurance shall include coverage
for the following:

a) Premises/Operations

by X,C,&U

¢) Products/Completed Operations

d) Contractual

e} Independent Contractors

f) Broad Form Property Coverage

g) Personal Injury

Business Automobile Liability Insurance - $1,000,000 each accident for property damage
and personal injury. Coverage is to be provided on all:

a}) Owned/Leased Autos

b) Non-owned Aiitos

¢) Hired Autos

Workers Compensation and Employers’ Liability Insurance - Workers Compehsation
statutory limits as required by Tennessee. This policy should include
Employers’Liability Coverage for $1,000,000 per accident.

Professional Liability Insurance - $1,000,000 per claim/$3,000,000 annual aggregate.
Indicate if coverage is on occurrence basis or claims-made.

AS. PROFESSIONAL SERVICES/CONSULTANT PROJECTS GREATER THAN $1,000,000

Minimum Limits of Insurance
Consultant/provider shall maintain coverage with limits of no less than:

1)
2)
3)

4)
5)

Commercial General Liability Insurance - Consult Insurance Specialist.

Business Automobile Liability Insurance - Consult Insurance Specialist.

Workers Compensation and Employers’ Liability Insurance - WorkersWorkers
Compensation statutory limits as required by Tennessee law. This policy should also
include Employers’ Liability Coverage for $1,000,000.

Umbrella Liability — Consult Insurance Specialist.

Professional Liability Insurance - Consult Insurance Specialist.

A6. ENVIRONMENTALLY SENSITIVE PROJECTS
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Minimum Limiis of Insurance
Service Provider shall maintain limits no less than:

1) Commercial General Liability Insurance - $1,000,000 limit per occurrence for bodily
injury and property damage/$1,000,000 personal and advertising injury/$2,000,000
General Aggregate/$2,000,000 Products-Completed Operations Aggregate. The service
provider should indicate in its bid whether the coverage is provided on a claims-made or
preferably on an occurrence basis. The insurance shall inchide coverage for the
following:

a) Premises/Operations

b) Explosion, Collapse and Underground Property Damage Hazard (only when
applicable to the project)

c) Products/Completed Operations

d) Contractual

e) Independent Contractors

) Btoad Form Property Damage

g) Personal Injury

2) Business Automobile Liability Insurance - $1,000,000 each accident for property damage
and personal injury. Coverage is 10 be provided on all:
a} Owned/Leased Autos
b) Non-owned Autos
¢) Hired Autos

3) WorkersWorkers Compensation and Emplovers’ Liability Insurance - WorkersWorkers
Compensation statutory limits as required by Tennessée law. This policy should include
Employers’ Liability coverage for $1,000,000 per accident.

4) Professional Liability Insurance - Dependent on specific project. Consult Insurance
Specialist.

5) Environmental Liability Insurance — Pollution Coverage - This should significantly
cover the clean-up, disposal and transportation of solid or other hazardous waste material.
It should also cover bodily injury and property damage resulting from solid and
hazardous waste material. Limit of coverage to be dependent on specific project, but no
less than $1,000,000 per occurrence.

6) Umbrella Liability - $2,000,000 per occurrence.

NOTE: [t is also recommended that the Insurance Specialist be consulted on these types of

projects/agreements on a specific case by case basis to ensure that the County is adequately
protected against exposures to loss.

A7. LEASE ON BUILDING STRUCTURE (COUNTY OWNED FACILITY)
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Minimum Limits of Insurance:

Leasee shall maintain limits no less than:

)]

2)

3)

Commercial General Liability Insurance - $1,000,000 limit per occurrence for bodily

injury and property damage/$1,000,000 personal and advertising injury/$100,000 damage

to rented premises/$2,000,000 General Aggregate/$2,000,000 Products-Completed

Operations Aggregate. The Leasee should indicate in its bid whether the coverage is

provided on a claims-made or, preferably, on an occurrence basis. The insurance shall

include coverage for the following:

a) Premises/Operations :

b) Explosion, Collapse and Underground Property Damage Hazard (only whe
applicable to the project)

¢) Products/Completed Operations

d) Confractual

¢) Independent Contractors

f) Broad Form Property Damage

g) Personal Injury

Business Automobile Liability Insurance - $1,000,000 each accident for property damage
and personal injury. Coverage is to be provided on all:

a) Owned/Leased Autos

b) Non-owned Autos

¢) Hired Autos

WorkersWorkers Compensation and Employers’ Liability Insurance - Workers
Compensation statutory limits as required by Tennessee law. This policy should include
Employers’ Liability coverage for $1,000,000 per accident.

4} All-Risk Property Coverage - Coverage should be on all risk, replacement cost basis

vilue of building/structure/property. Shelby County Government is to be named on the
policy as loss payee.

AS8. TRANSPORTATION AND/OR DISPOSAL (ABATEMENT) OF HAZARDOUS MATERIALS

Minimum Limits of Insurance

Provider shall maintain limits no less than:

1y

Commercial General Liability Insurance - $1,000,000 limit per occurrence for bodily
injury and property damage/$1,000,000 personal and advertising injury/$100,000 damage
to rented premises/$2,000,000 General Aggregate/$2,000,000 Products-Completed
Operations Aggregate. The Leasee should indicate in its bid whether the coverage is
provided on a claims-made or, preferably, on an occurrence basis. The insurance shall
include coverage for the following:

a) Premises/Operations

b) Explosion, Collapse and Underground Property Damage Hazard (only when

applicable to the project) -
¢) Products/Completed Operations

10
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2)

3)

4)

d) Contractual

e) Independent Contractors

f} Broad Form Property Damage
g) Personal Injury

Business Automobile Liability Insurance - $1,000,000 limit per accident for property
damage and personal injury. Coverage is to be provided on all:

a) Owned/Leased Autos

b) Non-owned Autos

¢) Hired Autos

Workers Compensation and Employers’ Liability Insurance - Workers Compensation
statutory limits as required by Tennessee law. This policy should include Employers’
Liability coverage for $1,000,000 per accident.

Environmental Liability - $5,000,000 per occurrence. This should cover the clean-up,
disposal, and transportation of solid and hazardous waste material. It should also cover
bodily injury and property damage resulting from solid and hazardous waste material.

5) $5,000,000 Umbrella Liability.

NOTE: It is also recommended that Insurance Specialist be consulted on these types of
projects in a specific case by case basis to ensure that the County is adequately protected

against exposures to loss.

A9. TRANSPORTATION SERVICE PROVIDER

Minimum Limits of Insurance
Provider shall maintain limits no less than:

1)

2)

Commercial General Liability Insurance -- $1,000,000 limit pér occurrence for bodily

injury and property damage/$1,000,000 personal and advertising injury/$100,000 damage

to rented premises/$2,000,000 General Aggregate/$2,000,000 Products-Completed

Operations Aggregate. The Leasee should indicate in its bid whether the coverage is

provided on a claims-made or, preferably, on an occurrence basis. The insurance shall

include coverage for the following:

a) Premises/Operations

b) Explosion, Collapse and Underground Property Damage Hazard (only when
applicable to the project)

¢} Products/Completed Operations

d) Contractual

e) Independent Contractors

f) Broad Form Property Damage

g) Personal Injury

Business Automobile Liability Insurance - $1,000,000 [imit per accident for bodily injury

and property damage. Coverage is to be provided on all:
a) Owned/Leased Autos

11
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3)

4)

b) Non-owned Autos
¢) Hired Autos

Workers Compensation and Employers’ Liability Insurance - Workers Compensation
statutory limits as required by Tennessee law. This policy should include Employers’

Liability coverage for $1,000,000 per accident.

Umbrella Liability - $2,000,000

Al0. VEHICLE TOWING CONTRACTS

Minimum Limits of Insurance

D

2)

Coverage as required by Shelby County Code Section 7-535.

Business Automobile Liability Insurance - $1,000,000 per occurrence for property
damage and bodily injury. Coverage is to be provided on all:

a) Owned/Leased Autos

b) Non-owned Autos

c) Hired Autos

Workers Compensation and Employers’ Liability Insurance - Workers Compensation
statutory limits as required by Tennessee law. This policy should include Employers’
Liability Coverage of at least $500,000.

All. Waterfront Exposures

Consult with Insurance Specialist.

A12, SPECIAL EVENTS, FESTIVALS, ETC.

Minimum Limits of Instrance

1

Sponsor shall procure at its expense a Special Events Policy with a minimum liability
limit $1,000,000 per occurrence. This limit of liability will vary depending on the type,
size and location of the event to be held and as determined adequate by the County’s
Insurance Specialist. The County should be listed as an additional insured on this policy.

2) Employees/Contractors/Subconiractors of sponsor shall provide evidence of Workers

3)

Compensation coverage as required by Tennessee law. This policy should include
Employers’ Liability Coverage for $1,000,000 per accident. Coverage is to be included
for volunteers.

Umbrella or excess liability may be required.

¢ Events involving aircraft of any sort, explosives, animals, or festival seating or sale of any
type of alcoholic beverage may require additional coverages.

12
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e THESE EVENTS SHOULD BE REVIEWED BY THE INSURANCE SPECIALIST IN THE EARLY
PLANNING STAGES OF SUCH EVENTS TO ENSURE THAT ADEQUATE COVERAGE IS REQUIRED
AND OBTAINED BY THE SPONSOR OF THESE EVENTS.

Other Insurance Provisions

1) Commercial General Liability and Automobile Liability Coverages

a)

b)

c)

d)

Shelby County Government, its elected officials, appointees, employees, volunteers and
members of its boards, agencies, commissions and committees are to be covered as
additional insureds as respects: liability arising out of activities performed by or on
behalf of the Contractor; products and completed operations of the Contractor; premises
owned, leased or used by the Contractor or premises on which Contractor is performing
services on behalf of the County. The coverage shall contain no special limitations on
the scope of protection afforded to Shelby County Government, its elected officials,
appointees, employees, volunteers and members of its boards, agencies, commissions and
commitiees.

The Contractor's insurance coverage shall be primary insurance as réspects the County,
its elected officials, appointees, employees, its elected officials, appointees, employees,
volunteers and members of its boards, agencies, commissions and commitiees. Any
insurance or self-insurance maintained by the County, its elected officials, appointees,
employees, volunteers and members of its boards, agencies, commissions and
committees shall be excess of Contractor's insurance and shall not contribute with it.

Any failure to comply with reporting provisions of the policies shall not affect coverage
provided to Shelby County its elected officials, appuintees, employees, volunteérs and
members of its boards, agencies, commissions and committees.

Coverage shall state that Contractor's insurance shall apply separately to each insured
against whom a claim is made or suit is brought, except with respect to the limits of the
insurer's liability.

2) Workers Compensation and Employers ' Liability and Property Coverages

The insurer shall agree to waive all rights of subrogation against Shelby County
Government, its elected officials, appointees, employees, volunteers and members of its
boards, agencies, commissions and commiittees for losses arising from activities and
operations of Contractor in the performance of services under this Agreement.

3) All Coverages

a)

b)

Each insurance policy required by this clause shall be endorsed to state that coverage
shall not be suspended, voided, canceled, reduced in coverage or in limits except after
thirty (30) days prior written notice has been given (add user department and specify
specific individual and title) to the County, except 10 days notice for non-payment of
premium.

iIf Contractor, for any reason, fails to maintain insurance coverage which is required
pursuant to this Agreement, the same shall be deemed a material breach of contract.
County, at its sole option, may terminate this Agreement and obtain damages from the
Contractor resulting from said breach.

13
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Alternatively, County may purchase such required insurance coverage (but has no special
obligation to do so), and without further notice to Contractor, County may deduct from
sums due to Contractor any premium costs advanced by County for such insurance.

4) Aggregate Limits

a)

b)

Per-Project General Aggregate Limit. The standard Commercial General Liability policy
has a general aggregate Hmit that places an annual cap on the amount of coverage
available for all claims, other than products-completed operations claims, covered by the
policy. A stanidard endorsément to the CGL policy allows a contractor to specify the
application of a separate general aggregate limit to individual construction projects. This
endorsernent (CG 25 03) is readily available to most contractors in the current
marketplace. It should generally be required in construction contracts. The endorsement
guarantess that whatever amount of insurance the contractor is required to maintain
according to the provisions of the construction contract will be available to pay claims
arising from the project — without those limits being depleted by claims against the
contractor arising from other projects. ‘

Per-Location General Aggregate Limit. The standard Commetcial General Liability
policy has a general aggregate limit that places an annual cap on the amount of coverage
available for all claims, othér than products-completed operations claims, covered by the
policy. A standard eridorsement to the CGL policy allows the named insured to specify
the application of a separate general aggregate limit to any or each of its locations. This
endorsement (CG 25 04) is readily available to most businesses in the currént
marketplace. It should generally be required in prémises leases if the lessee has multiple
locations.

¢) Each-Occurréence Limit. There are a number of approaches that may be taken t6 specify

the limits required of the indemmitor. One approach is to specify a dollar amount for each
of the primary coverages (i.e., CGL, employers liability, and auto Lability), but this can
cause problems as discussed under the “Common Errors and Problems™ heading below.
Probably the best approach is to specify that the occurrence and aggregate limits of the
primary policy(ies) will meet the requirements imposed under the indemnitor’s umbrella
policy. A minimum limit required for the indemnitor’s overall liability program can then
be specified. This allows the indemnitor the flexibility for structuring a layered liability
program in whatéver manner makes the most business sense while affording the
protection required under the contract.

5) Deductibles and Self-Insured Retentions

Any self-insurance, self-insured retentions or deductibles nmmust be declared to and
approved by the County. At the option of the County, the insurer shall reduce or
eliminate such deductibles or self-insured retentions as respects Shelby County, or the
Contractor shall procure a bond guaranteeing payment of losses, related investigation,
claim administration and defense expenses.

6) Acceptability of Insurers
Insurance is to be placed with Tennessee admitted insurers rated A X or better by 4. M. Best's
rating service or as approved by Shelby County’s Insurance Specialist.

7} Verification of Coverage
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8)

Contractor shall furnish the County with certificates of insurance and with original
endorsements affecting coverage required by this clause. The certificates and endorsements
for each policy are to be signed by a person authorized by that insurer to bind coverage on its
behalf. The certificates and endorsements are to be received and approved by the County
before work commences. Shelby County may at its discretion. request a certified copy of any
insurance policy required under any contract or agreement.

Subcontractors

Contractor shall include each of its subcontractors as insureds under the policies of insurance
required herein or ensure that their subcontractors meet the minimum requirements for
insurance specified herein,

9) Defense, Indemnification and Hoeld Harmless Agreement (Contracts for Services)

Contractor shall indemnify, defend, save and hold harmless Shelby County Government, and
its elected officials, officers, employees, agents, assigns, and instramentalities from and
against any and all claims, liability, losses or damages—including but not limited to Title VII
and 42 USC 1983 prohibifed acts—arising out of or resulting from any conduct; whether
actions or omissions; whether intentional, unintentional, or negligent; whether legal or illegal;
or atherwise that occur in connection with or in breach of this Comntract or in the performance
of the Services hereunder, whether performed by the Contractor its subcontractors, agents,
employees or assigns. This indemnification shall survive the términation or conclusion of
this Contract.

Contractor expressly understands and agrees that any insurance protection required by this
Contract or otherwise provided by the Contractor shall in no way limit the responsibility to
indemnify, defend, save and hold harmless Shelby County or its elected officials, officers,
employees, agents, assigns, and instrumentalities as herein provided.

Shelby County has no obligation to provide legal counsel or defense to Contractor or its
subcontractors in the event that a suit, claim or action of any character is brought by any
person not a party to this agreement against Contractor as a result of or relating to
performance of the Services under this Contract.

Except as expressly provided herein, Shelby County has no obligation for the payment of any
judgment or the settlement of any claims against Contractor as a result of or relating to
performance of the Services under this Contract.

Contractor shall immediately notify Shelby County of any claim or suit made or filed against
Contractor or its subcontractors regarding any matter resulting from or relating to
Contractor’s performance of the Services under this Contract and will cooperate, assist and
consult with Shelby County in the defense or investigation thereof.
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INSURANCE COVERAGES AND GLOSSARY OF TERMS

This section defines certain commonly used insurance terms and describes key types of coverages.

Discussion

A.

"Claims-Made" and "Occurrence” - Based Coverages

Most liability insurance policies sold by the commercial insurance market have traditionally been
written on an "occurrence” basis, meaning that they insure accidents or events that happen during
the policy term, even if the claimant does not make a formal claim until months or years later.
For example, a child injured in an accident may, under certain circumstances, be allowed to make
a formal claim for damages after reaching age eighteen (18). The insured (e.g., the Contractor or
the County) would be protected against this claim by the policy in effect at the time of the
accident. Thus, it is important to maintain, on a long-term basis, records of such coverage even
after the policies expire.

In recent years, some insurers have developed a new type of general liability coverage which
imposes strict deadlines regarding timing of claims by plaintiffs and reporting of accidents and
claims to the insurer, This type of coverage is called "claims-made” coverage. Although not
widely used, it is common enough that you can expect to encountér someé of the County’s
contractors' and vendors' insurance writtén on these forms.

In its most fundamental form, "claims-made” coverage responds to claims made during the policy
term, regardless of when the triggering accident or event happened. Using the example of the
injured child, the policy that would respond would be the policy in effect at the time that the child
made a formal claim, even if years after the event.

While the restrictions may vary somewhat from insurer to insurer, and the forins allow some
exceptions, one common version of "claims-made" coverage applies only to claims that are
submitted to the insurer during the policy term or within sixty (60) days thereafter. Therefore, if
the County’s protection is to be preserved under this policy form, claims made against the County,
either orally or in writing, must be reported immediately to the insurer at the address on the
endorsement form. If the coverage has expired, or is about to do s0, send notice by the fastest
possible means, to reduce the possibility of missing a deadline.

This most common version also makes an exception for claims made within five (3) years after
the policy term arising out of incidents that have been reported to the insurer during the policy
term or within sixty (60} days thereafter. In other words, if an incident is reported to the insurer
that may generate a future claim, coverage is "locked in” for five (5) years. If the incident is not
reported (e.g., if you don't know about it), then if the claim is submitted after the policy term, the
policy does not cover it. Therefore, you should also report incidents to the insurer immediately.

Clearly, when the County arranges to be protected under a contractor's liability insurance for
claims arising out of a particular project, "occurrence” coverage is preferred, as the needed

overage can be arranged and the full cost known in advance of the project.

Professional liability risks are almost always written on a "claims-made” basis, especially
professional liability of architects, engineers, medical professionals and consultants. Also,
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hazardous products or activities, such as asbestos removal contracting, may be written on a
"claims-made"” form. However, most types of commercial business are usually written on an
"occurrence” form.

Commonly Encountered Insurance Coverages

1)

2)

3)

Comprehensive General Liability Insurance and Broad Form Comprehensive General
Liability

Comprehensive general liability coverage provides protectiom against bodily injury and
property damage claims arising from the operations of a contractor or tenant. This type of
policy provides coverage for: premises and operations, use of independent contractors and
products and completed operations. Major exclusions include liability arising out of the
ownership, maintenance or use of watercraft, aircraft and automobiles. These exposures are
normally covered by other insurance policies.

Thé County should require a Comprehensive General Liability insurance policy from all
contractors and tenant$. This form vsually has an annual aggregate limit for products and
completed operations losses.

The Broad Form Comprehensive General Liability endorsement is a composite endorserent
which includes thirteen (13) "add-on" items that expand the coverage of the Comprehensive
General Liability Coverage. Add-ons include personal injury, contractual liability and broad
form property damage.

Commercial General Liability Insurance

Commercial General Liability coverage was introduced in 1986. This form combines the tivo
(2} forms described in #1 above. However, it limits all loss payments to two (2) dggregate
limits, one (1) for products and completed operations and one (1) for all other loss. This form
can be written on either a "claims-made” or an "occurrence” basis. The name of this form is
similar to that of the older form used above, so care must be used in distinguishing the namés
of these forms.

Business Automobile Liability Insurance

This coverage insures against liability claims arising out of the contractor's use of
automobiles. The scope of coverage is defined by the symbol used in the policy. Below are
descriptions of automobile designation symbols quoted from standard language used by
insurers. Generally, you should require "Code 7", which is the broadest code.

Codes Used in Business Auto Policies
1) Any Auto.

2) Owned Autos Only.
Only those autos owned by the Named Insured (and, for liability coverage, any non-
owned trailers while attached to power units owned by the Named Insured). This
includes autos acquired after the policy begins.

3) Owned Private Passenger Autos Only.

Only the private passenger autos owned by the Named Insured. This includes those
private passenger autos acquired after the policy begins.
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4} Owned Autos Other Than Private Passenger Autos.
Only those autos owned by the Named Insured which are not of the private passenger
type (and, for liability coverage, any non-owned trailers while attached to owned power
units). This includes autos, not of the private passenger type, acquired after the policy
begins.

5) Owned Autos Subject To No-Fault.
Only those autos owned by the Named Insured which are required to have No-Fault
benefits in the state where they are licensed or principally garaged. This includes autos
whose ownership enfitles the Named Insured to have No-Fault benefits in the state where
they are licensed or principally garaged.

6) Owned Autos Subject To A Compulsory Uninsured Motorists Law.

" Only those autos owned by the Named Insured which, because -of the law in the state
where they are licensed or principally garaged, are required to have and cannot reject
uninsured motorists insurance. This includes autos acquired after the policy begins,
provided they are subject to the same state uninsured motorists requirement.

7) Specifically Described Autos.
Only those autos described in the policy for which a premium charge is shown (and, for
liability coverage, ary non-owned trailers while attached to those described power units).

8) Hired Autos Only.
Only those autos léased, hired, rerited or borrowed by the Name Insured. This does not
include any auto leased, hired, rented or borrowed from employees or members of their
louseholds.

9) Non-Owned Autos Only.
Only those autos owned, leased, hired or borrowed by the Name Insured which are used
in connection with business. This includes autos owned by the Named Insured's
employees or members of their households, but only while used in the Named Insured's
business.

Automobile coverage requirements should be waived only when the other party’s work
clearly does not involve the use of an automobile. Should any doubt exist, this coverage
should be required.

4y Workers Compensation and Employer’s Liability Insurance
Workers Compensation insurance provides statutory protection against bodily injury, sickness or
disease sustained by employees of the other party in the scope of their employment. It should be
required of any other party performing work for the County,
Employers® Liability coverage is usually included in Workers Compensation policies. It insures
common faw claims of injured employees made in lieu of or in addition to a Workers
compensation claim.

C. Other Terms and Types of Insurance

1) Liguor Liability for the Sale of Liquor
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If the tenant is not in the liquor-selling business, but is serving liquor for an eventsuch as a
Christmas party, Comprehensive General Liability or Commercial General Liability insurance is
appropriate. Ifthe tenant is in the business of manufacturing, distributing, selling, serving or
giving alcoholic beverages to the public or is a landlord of such a business, special liquor
liability coverage would be required.

The County should require liquor liability coverage from every tenant that sells or serves
alcoholic beverages on County property.

2y Aircraft Liability and Watercraft Liability Insurance

These coverages protect contractors against liability for injury to other people and their property
arising out of the ownership or use of aircraft or of watercraft.

This coverage should be required of any contractors using aircraft. Aircraft liability coverage
should be extended to include passenger liability.

Property Insurance

This type of insurance protects against financial loss resulting from destruction of property by
insured perils such as fire. This is a different type of coverage than property damage liability
insurance, which covers the insured's legal liability for damage to othérs' property.

Propérty insurance should be required when the County has a financial interest in properiy leased

to others. Generally, the County should purchase the property insurance when it owns the

building;, rather than requiring the tenant to purchase coverage on behalf of the County. The

advantages of the County purchasing the property instrance are:

a) Assurance that adequate coverage is afforded; and

b} Assurance that premiums will be paid, thus avoiding cancellation for non-payment of
premium.

If the tenant owns the building (on laind owned by the County), the County may wish to have the
tenant purchase the insurance and name the County as a loss payee. Also, the tenant's policy
should:

a) Provide coverage against at least fire and the extended coverage perils (defined in insurance
policies as windstorm, hail, explosion, riot, civil commotion, aircraft, vehicles and smoke):
and

b) Insure the building to at least 90% of its replacement cost.

4) X, C, U Hazards

"X" = explosion

"C" = collapse

"U" = damage to underground property

Comprehensive General Liability and Commercial General Liability policies usually
automatically insure liability for these risks, as defined in the policy. However, certain

contractors must pay additional premiums to obtain these coverages or the underwriter will issue
the policy excluding X, C and U perils. Therefore, these coverages should be specifically listed

19



# S

P

L

5

6)

7)

8)

9)

and required in the Bid/RFP and evidenced on the certificate of insurance by the contractor.

Waiver of Subrogation

Waiver of subrogation means the relinquishment of a right to seek reimbursement for a loss from
the responsible party. For example, the County often requires that a waiver of subrogation be
added to a contiactor's Workers compensation policy, to prevent the insurer from paying the
claim of an injured employee, then seeking reimbursement from the County if a defect in the
County's premises caused the injury.

Loss Payable Claise
Property insurance provision authorizing the insurer to pay any loss to the insured or to others
identified in the policy as their interests in future losses may appear at the time of those losses.

Endorsement
Document attached to a policy which modifies the policy's original terms.

Occurrence
Means an accident, incident, etc. including continuous or repeated exposure to substantially the
same general harmiful conditions.

Automatic additional insured
Policy contains an endorsement which automatically includes as additional insured any entity
which contracts with the insured and requires additional insured status.

10) Additional Insured Status

Additional insured status can be provided to another organization (é.g., an indemnitee under a
contract) by endorsement to the commercial general liability policy. While such grants of
additional insured status are subject to approval of the underwriter, most underwriters are
amenable to these requests when there is a valid business reason for them. One of the primary
reasons for requiring additional insured status is that it serves as a backup to the indemnity
provision between the Contractor (the named insured) and the additional insured, If the risk
transfer in the indemnity agreement is declared invalid, as sometimes happens, there will be no
legal obligation to indemnify and the contractual liability coverage provided by the Commercial
General Liability insurance policy thus will not be triggered. However, as an additional insured,
the indemnitee has direct access to the indemnitor’s insurance for claims falling within the scope
of coverage provided in the additional insured endorsement. While indemnification and
additional insured status are intended to function together as complemertary risk {ransfer
mechanisms, they should be treated within the contract itself as separate provisions — not
combined within the same section of the contract, or linked in any way that would suggest that
the enforceability of one is dependent on the enforceability of the other.

20



Overview of Process for Using
Hold-Harmless and Insurance Clauses

Prepare Contract

N4

Contract Contains:
Hold-Harmless Clause
Insurance Reguirement

A4

Contract Provides Evidence of
Insurance/Reviewed by Contract Administrator
and Insurahce Specialist

N

Contract is Signed
By Appropriate
County Officials

A4

Work/Service Commences
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CERTIFICATE OF LIABILI 10/14/2010
PRODUCER . (. T FAX THIS CERTIFICATE IS ISSUED AS AMATTER OF INFORMATION
. . ONLY AND CONFERS NO RIGHTS UPCN THE CERTIFICATE
- HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
H ' i ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.,
7 . INSURERS AFFORDING COVERAGE NAIC #
INSURED ) INSURER A Travelers Imnsarance Co
NSURER B: Amerisure Partmers Insurance Co
INSURER C:
INSURER D:
INSURER E:
_COVERAGES

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE F
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR
MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DES
POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

OTHER DOCUMENT WITH RESPEGT

OR THE POLICY PERICD INDICAT

( TO WHICH THIS CERTIFICATE MAY BE 1SSUED OR
CRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH

ED. NOTWITHSTANDING

INSR.RDD.

POLICY EFFECTIVE

TYPE OF INSURANCE POLICY KUMEER B PO A LIVMITS
GENERAL LIABILTY 7| 01/01/2010 | 01/01/2011 | EACH OCCURRENCE $ 1,000,000
"X | COMMERCIAL GENERAL LIABILITY D O wncey |3 300, 00¢]
T crams waoe @ OCCUR MED EXP (Any one person) | 3 5,000
A | X | Contractual Liah PERSONAL 2ADVINJURY 1§ 1,000,000
X | XU Coverage GINCRALAGOREGAE |5 2,000,000]
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMPIOP AGG | 3 2,000,000
IPQUCY|X|§E€T‘ ‘ ILoc ’ '
. { AUTOMOBILE LIABIUITY N y 01/01/2010 01/01 /Zﬁll CDMB]NED SINGLE LIMIT | $
X | v auTo ' {Ea acddan] 1,060,00
|| AL OWNED AUTOS BODILY INJURY s
A SCHEDULED AUTOS {Per parson)
_X__ HIRED AUTOS BODILY INJURY 5
X | NON.OWNED AUTOS (Per acdder)
- PROPERTY DAMAGE $
| (Per acddent)
¥ =
T GARAGE LIABILITY AUTO ONLY - EA AGCIDENT | §
84 !
|| anvauto | orrer EAACCES
AUTOONLY: e | s -
EXCESSIUMBRELLA LIABILITY i 01/0172010 | 01/01/2011 | EACH OCCURRENCE s 10,000,00
X I OCCUR D CLAIMS MADE “AGOREGATE s 10,000,0
A $
DEDUCTIBLE $
X |rerewmon 5 10,000 o Is
WORKERS COMPENSATION AND [ 02/0172010 04/01/2011 | X |pcome] o
EMPLOYERS' LIABILITY
B | ANY PROPRETORRARTNER/EXECUTIVE EL EACH ACCIENT § 500,00
OFFICERMEMBER EXCLUDED? £L DISEASE - EA EMPLOYEY) § 500, o@l
1 yas, describe under - "
SPECIAL PROVISIONS belaw E.L DISEASE - POLICY LIMT | $ 500,0
OTHER

DESCRIPTION OF OPERATIONS | LOCATIONS f VEHICLES / EXCLUSIONS ADDED BY ENDORSEMENT / SPECIAL PROVISIONS

CERTIFICATE HOLDER

CANCELLATION

» Skelby County Government
{’ 6449 Kaley Road
Meupkis, TN 38134

l

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORETHE
- EXPIRATION DATE THEREOF, THE ISSUING INSURER WitL ENDEAVOR TO MAIL
38  pavs WRITTEN NOTICE TO THE GERTIFICATE HOLDER RAMED TO THE LEFT,
BUT FALURE TO MAL SUCH NOTICE SHALL. IMPOSE NO OBLIGATION OR LIASILITY
OF ANY KIND UPON THE INSURER, ITS AGENTS OR REPRESENTATIVES.

AUTHORIZED REPRESENTATIVE
Joseph Madden ITX/HUNTT

ACORD 25 (2001/08)

®ACORD CORPORATION 1938
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IMPORTANT

If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. A statement
on this certificate does not confer tights to the certificate helder in lieu of such endorsement(s).

if SUBROGATION IS WAIVED, subject to the ferms and conditions of the policy, certain policies may
require an endorsement. A statement on this certificate does not confer rights to the certificate -
holder in fieu of such endorsement(s).

DISCLAIMER

The Certificate of Insurance on the reverse side of this form does not constitute a contract between
the issuing insurex(s}), authorized representative or producer, and the certificate holder, nor does it
affirmatively or negatively amend, extend or alter the coverage afforded by the policies listed thereon.

ACORD 25 (2001/08)
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- THE AMERICAN INSTITUTE OF ARCHITECTS

-

Bond Number 1000850275

AlA Document A312

Performance Bond

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable.

CONTRACTOR (Name and Address): _ SURETY (Name and Principal Place of Business):

v . . f

OWNER (Name and Address): Shelby County Government
160 N. Main _
Memphis TN 38101

CONSTRUCTION CONTRACT
Date:
Amount: . |
Description (Name and Location):

BOND

Date (Not earfier than Construction Contract Date):

Amount: _ _

Modifications fo this Bond: X None ' See Page 3
CONTRACTOR AS PRINCIPAL _ SURETY '
Company: ) (Cgprporate Seal) Companvy: (Corporate Seal)
Signattre, . _ . Signature: L , .
Name maf Name and Titley T
(Any additionat’signatures appear on page 3)
(FOR INFORMATION ONLY - Name, Address and Telephone)
AGENT or BROKER: 7 OWNER'S REPRESENTATIVE {Architect, Engineer or

other party):

AlADOCUMENT A312 » PERFORMANCE BONT AND SAYMENT BOND » DECEMBER 1984 ED. » AIA®
THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVE., NW., WASHINGTON, D.C. 20008 A312-1984 1
THIRD PRINTING » MARCH 1987
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1 The Cotractor and the Surety, jointly and severaly, bind
then‘;{;elves, their heirs, executors, administrators, sSUCCessors

and assigns lo the Owner tor the performance of the

Construction  Contract, which is incorporated hersin by

seonference.

“. _|If the Contractor performs the Construction Cordract, the

Surety and the Contracter shalf have no obligation under this
Bond, except to participate in conferences as provided in
Subparagraph 3.1.

3 if there is no Owner Default, the Surety’s ebligation under
this Bond shall arise after:

3.1 The Owrner has notified the Contracior and the Surety at
its address described in Paragraph 10 below that the Cwner
is considering declaring a Centractor Defauit and has
requested and attempted to arrange a conference with the
Conlractor and the Surety to be held not later than fifteen
days after receipt of such notice to discuss methods of
performing the Construction Contract. i the Owner, the
Contractor and the Surety agree, the Contractor shall be
aliowed a reasonable time to perform the Construction
. Confract, buf such an ‘agreement shall not waive the
~ Owner's right, if any, subsequently to declare a Contractor
Default; and o
32 The Owner has declared a Contractor Default and
formally terminated the Contractor’s right to complete the
contract. Such Contractor Default shall not be declared
earlier than twenty days after the Contractor and the Surety
have received notice as provided in Subparagraph 3:1; and
.43 The Owner has agreed to pay the Balance of the
Contract Price to the Surety in accordance with the terms of
the Construction Contract or to a contractor selected to
perform the Construction Confract in accordance with the
terms of the- contract with the Owner. '

4 When the Owﬁer Has satisfied the conditions of Paragraph 3,
the Surety shall promptly and at the Surety's expense take one
of the following actions: '

4.1 Arrange for the Contractor, with consent of the Owner,
to perform and complete the Construction Contract; or
4.2 Undertake to pérform and complete the Construction
Contract itseff, through its agents or through independent
contractors; or o :
4.3 Obtain bids or négotiated proposals from qualified

contractors acceptable to the Owner for a contract for -

performance and completion of the Construction Coniract,
arrange for a contract to be piepared for execution by the
Owner and the contractor selected with the Owner's
concuirence, to be secured with performance and
payment bonds executed by a qualified surety equivalent
t0 the bonds issued on the Construction Contract, and pay
to the Owner the amount of damages as described in
Paragraph 6 in excess of the Balance of the Contract Price
incurred by the Owner resuiting from the Contractor's
default; or _

4.4 Waive its right to perform and complete, arrange for
completion, or obtain a new contractor and  with
reasonable promplness under the circumstances.

A After investigation, determine the amount for

which it may be liable to the Owner and, as soon
as practicable affer the amount is determined,
tender payment therefor to the Qwner, or

.2 Deny liability in whole or in part and notify the
Owner citing reasons therefor.

5 1f the Surety does nat proceed as provided in Paragraph 4
with reasonable promptness, the Surety shall be deemed {0 be
in default on this Bond fifteen days after receipt of an additional
writien notice from the Owner to the Surety demanding that the
Surety perform its obligations under this Bond, and the Owner
shall be entitled to enforce any remady availabls to the Owner.
If the surely proceeds as provided in Subparagraph 4.4, and
the Owner refuses the payment tendered or the Surety has
denied liability, in whole or in part, without further notice the
Owner shall be entitted to enforce any remedy avaiiable to the
owner.

6 After the Owner has terminated the Contractor's right to
complete the Construction Contract, and if the Surety elects to
act under Subparagraph 4.1, 4.2, or 4.3 above, then the
responsibiiities of the Surety to the Owner shail not be greater
than those of the Contractor under the Construction Contract,
and the responsibilities of the Owner to the Surety shall not be
greater than those of the Owner undel the Construction
Contract. To the limit of the smount of this Bond, but Subject to
commitment by the Owner of fhe Balance of the Contract Price
to mitigation of costs and damages on the Construction
Contract, the Surety is cbligated without duplication for:

6.1 The responsibiliies of the Contractor for correction of
defactive work and completion of ithe Construction
Contract; ' ' : '
6.2 “Additional legal, design professional and delay costs
resulting from the Confractor's Default, and resulting from
the actions or failure to act of the Surety under Paragraph
4; and : ‘
6.3 Liquidated damages, or if not liquidated damages are
. specified in the Construction Contract, actual damages
caused by delayed performance ¢r non-perfermance of the
Contractor.

7 The Surety shall not be liable ‘to the Owner or athers for
obligations of the Contractor that afe u_hrelated to ‘the
Construction Contract, and the Balance of the Contract Price
shall not be reduced or set off on 'accou,r_xt of any such
unrelated obligations. No right of action shall accrue on this
Bond to any person or entity other than the Owner of its heirs,
executors, administrators or SUCCESSOrS. S

8 The Surety hereby waives notice of any‘c_hangé,.including
changes of time, to the Construction Contract or to related
subcontracts, purchase orders and gther obligations.

9 Any proceeding, legal or equitable, under this Bond may be
instituted in any court of competent jurisdiction in the location in
which the work or part of the work is located and shail be
instituted within two years after Contractor Default or within two
years after the Contraclor ceased working or within two years
after the Surety refuses or fails © perform its cbligations under
this Bond, whichever occcurs first. If. the provisions of this
Paragraph are void of prohibited by law, the minimum pericd of
limitation available to sureties as a defense in the jurisdiction of
the suit shail be applicable.

AlA DOGUMENT AJ12 « PEﬁFORMANCE BOND AND PAYMENT BOND DECEMBER 1984 ED. « AJA®

THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVE., N.W., WASHINGTON, D.C. 20008

THIRD PRINTING » MARCH 1987

A312-1984 2
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he mailed or delivered to the address shown on the
si.gnéature page.

11 When this Bond has been furnished to comply with a
statutory or other legal requirement in the location where

~tha construction was o be performed, any provision in this

ond conflicting with said statutory or legal requirement

" shall be deemed deleted herefrom and provisions con-

forming to such statutory or other legal requirement shall
be deemed incorporated herein. The intent is that this
Bond shall be construed as a staiutory bond and not as a

" common law bond.

12 DEFINITIONS

42.1 Balance of the Contract Price: The total amount
payable by the Owner to the Contractor under the
Construction Contract after afl proper adjustments
have been made, including allowance to the Con-

. tractor of any amounts received or to be received by

MODIFICATIONS TO THIS BOND ARE AS FOLLOWS:

the Owner in settiement of insurance or other claims

for damages to which the Contractor is entitled, re-

duced by all valid and proper payments made to or on behalf of
the Contractor under the Construction Contract.

12.2 Construction Contract: The agreement between
the Owner and the Contractor identified on the sig-
nature page, including all Centrast Documents and
changes thereto.

12.3 Contractor Default: Failure of the Contractor, which has
neither been remedied nor waived, to perform or otherwise to
comply with the terms of the Construction Contract.

12.4 Owner Default: Failure of the Owner, which has neither

" been remedied nor waived, 1o pay the Centractor as required

by. the Construction Contract or to perform and complete or
comply with the other terms thereof.

(Space is provided below for additional signatures of added pérties, other than those appearing on the cover page.)

CONTRACTOR AS PRINCIPAL

Company: {Corporate Seal)

Signature:
Name and Title:
Address:

SURETY

Company: (Corporate Seal)

Signature:
Name and Title:
Address:

AIA DOCUMENT A312 « PERFORMANCE BOND AND PAYMENT BOND » DECEMBER 1984 ED. « AIA®

THE AMERIGAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVE., N.W., WASHINGTON, C.C. 20006
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THE AMERICAN INS

#

AlA Document A311

Labor and Material Payment Bond

THiS BOND IS ISSUED SIMULTANEOUSLY WITH PERFORMENCE BOND IN FAVOR OF THE
OWNER CONDITIONED ON THE FULL AND FAITHFUL PERFORMANCE OF THE CONTRACT

KNOW ATL MEN BY THESE PRESENTS: that (Here insert full name and addréss or

legal title or contractor)

ag Principal, hereinafter called Principal, and, (Here ingert full name
and address or legal title of Surety)

ag Surety, hereinafter called Surety, are held and firmly bhotund unto

(Here insert full name and address or
legal title of Owmer)

as Obligee, hereinafter called Owner, for the use and benefit of
claimants as hereinbelow defined, in the

amount of
(Here insert a sum equal to at least one-half of the contract price)}
Dollars ($
for the payment whereof pPrincipal and Surety bind themselves, their
heirs, executors, administratores, successars and assigns, jointly and
severally, firmly by these presents.

Jl

WHEREAS,

Principal has by written agreement dated 19 entered into a contracti with Owner
{Here insert full name, address and description of project)

in accordance with Drawings and Specifications prepared by



.

re insert full name and address or
legal title of Architect)

which contract is by reference made a part hereof, and is hereinafter
referred to as the Contract. '

LABOR AND MATERIAL PAYMENT BOND

NOW. THEREFORE. THE CONDITICON OF THIS OBLIGATION jS such that, if Principal shall promptly
make payment to all claimants as hereinafter defined, for all labor and material
used or reasonably required for use in the performance of the Contract, then this
obligation shall be void; otherwise it shall remain in full force and effect,
subject, however, to the following conditions:

1. A claimant is defined as one having a direct contract with the Principal
or with a Subcontractor of the Principal for labor, material, or both, used or
reasonably required for use in the performance of the Contract, labor and
material being construed to include that part of water, gas, DoOwer, light,
heat, oil, gasoline, telephone service or rental of eguipment diréctly

applicable to the Contract.

2. The above named Principal and Surety bhereby jointly and severally agree
with the Owner that every claimant as herein defined, who has not been paid in
full before the expiration of a period of ninety (90) days after the date on
which the last of such claimants work or labor was done or performed, or
materials were furnished By such claimant, may sue ©n this bond for the use of
such claimant, prosecute the suit to final judgmerit for such sum or sums as
may be justly due claimant, arid have execution thereon. The Owner ghall not be
liable for the payment of any costs or expenses of any such suit.

3. No suit or action shall be commenced hereunder by any claimant:

a} Unless claimant, other than one having a direct contract with the Principal,
shall have given written notice to any two of the following: the Principal, the
Owner, or the Surety above nameéd, within ninety (30) days after such claimant did
or performed the last of the work or labor, or furnished the last of the
materials for which said claim is made, stating with substantial

Signed and sealed this
-- (Wi {nc~s)
(VVilnsgs)
day of
accuracy the amount claimed and
the name of the party to whom the
materials were furnished, or for
whom the work or labor was done or
performed. Such notice shall be
served by mailing the same by
registered mail or certified mail,
postage prepaid, in an envelope
addressed to the Principal, Owner
or Surety, at any place where an
office is regularly maintained for
the transaction of business, or
served in any manner in which
legal process may be served in the
state in which the aforesaid
project is located, save that such
service need not be made by a
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public officer.

b) After the expiration
of one (1) year following the date
on which Principal ceased Work on
said Contract, 1t being
understood, however, that if any
limitation embodied in this bond
is prohibited by any law
controlling the construction
hereof such limitation shall be
deemed to be amended so as to be
equal to the minimum period of
limitation permitted by such law.

c) Other than in a state
court of competent jurisdiction in
and for the county or other
political subdivision of the state
in which the Project, or any part
thereof, is situdted, or in the
United States District Court for
trhe district in which the Project,
or any part thereof, is situated,
and not elsewhere.

The amount of this kond shall be

reduced by and to the extent of any payment or payments made in good faith
hereunder, inclusive of the payment by Surety of mechanics’ liens which may be
filed of record against said improvement, whether or not claim for the amount
of such lien be presented under and against this bond.

.19

.(Principal)_

(TiITt}

{Surt’ ty) — , {Beal)
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ADDENDUM NO. 4

CONTRACT AND ENCUMBRANCE INFORMATION SHEET



CONTRACT NO. CA

CONTRACT AND ENCUMBRANCE INFORMATION SHEET
- **+*AN ORIGINAL AND 1 COPY OF THIS FORM MUST BE SUBMITTED***

{:rf“
¢
THIS SHEET MUST BE COMPLETED, SIGNED BY THE DEPARTMENT HEAD AND DIVISION
DIRECTOR AND ATTACHED TO ALL CONTRACYT AND RESOLUTION PACKETS BEFORE ANY
ACTION WILL BE TAKEN.
Department Requasting Services:
2. Preparer’s Name, Telephone #, and E-Mail Address:
3. DESCRIPTION OF ITEM TO BE PURCHASED, EBUILT, OR SERVICE T0 BE PROVIDED:
4. NAME, ADDRESS, VENDOR NUMBER, AND ECOC NUMBER OF VENDOR/CONSULTANT/AGENCY
WITH _F_HI_CH SHELBY COUNTY WILL BE CONTRACTING
VENDCOR NO.
EOC NO.
5. COST OF ITEM OR SERVICE REQUESTED:
6. TERM OF PROPOSED CONTRACT/AGREEMENT :
{ 7. FUND, ORG, AND ACCOUNT NUMBER (13 DIGITS) #**FOR MULTIPLE ACCOUNTS, PLEASE

SPECIFY DOLLAR AMOUNT FOR EACH**

COMMODITY CCDE:

VENDOR/CONSULTANT/AGENCY SELECTED BY (CHECK ONE):
**PLEASE ATTACH APPROVAL DOCUMENTS**

a. [ Bid/RFP Process - # & Date
b, Emergency/Sole Source

10. LOSB/MBE INFORMATION: Please check the appropriate description
MBE (MINORITY OWNED BUSINESS ENTERPRISE)

MALE 7] FEMALE
WBE (WOMEN OWNED BUSINESS ENTERPRISE)

B LOSB (LOCALLY OWNED SMALIL BUSINESS)
ANNUAL SALES DOES NOT EXCEED $3 MILLION

| N/A
11. SPECIAL INSRUCTIONS (ROUTING, FUNDING, BUDGET TRANSFER IN PROCESS)

REVIEWED AND APPROVED BY:

DEPARTMENT HEAD DATE

ELECTED OFFICIAL DIVISION DIRECTCR DATE



ADDENDUM NO. 5

SHELBY COUNTY
RESOLUTION AND ORDINANCE PACKET PROCEDURES
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SHELBY COUNTY BOARD OF COMMISSIONERS
AGENDA ROUTE SHEET

Referred to Commission Committee (name)

For Commission Action on (date)

DESCRIPTION OF ITEM:
Please note” route sheet and resolution heading must match exactly

CHECK ALL THAT APPLY BELOW:
This Action does NOT require expenditure of funds.
This Item requires/approves expenditure of funds as follows (complete all that apply):

County General Funds: $ : County CIP Funds: $

State Grant Funds: $ : State Gas Tax Funds: $

Federal Grant Funds: $

Other funds (Specify source and amount): $

Other pass-thru funds (Specify source and amount): $

Originating Department:

APPROVAL:
Dept. Head: \ \

{Type your name & phone #.} (Initials) {Date)
Elected Official: \ \

{Type your name & phone #.) {Initials) {Date)
Division Director: \ \

({Type your name & phene #.) (Initials) {Date}
CIP — A&F Director: \ \

i (Type your name & phone #.) (Initials) (Date)

Finance Dept.: \ \

(Type your name & phone #.) (Initials) {Date)
County Attorney: \ \

{Type your name & phone #.) (Initials) (Date)
CAO/Mayor: \ \

(Type your name & phone #.) (Initials}) (Date)



SUMMARY

I. Description of Ttem

II. Source and Amount of Funding

III. Contract Items

A. Type of Contract -
B. Terms -

Iv. Additional Information Relevant to Approval of this Item

The Administration recommends approval of this Resolution.




. /_c;’““’s‘»:,%!_

ITEM # PREPARED BY:

APPROVED BY:

A RESOLUTION APPROVING A CONTRACT WITH IN

THE AMOUNT OF §$ FOR AND THIS

ITEM REQUIRES EXPENDITURES OF COUNTY GENERAL FUNDS IN THE

AMOUNT OF § .

SPONSORED BY COMMISSIONER

WHEREAS, Shelby County desires to
; and

WHEREAS, The Purchasing Department requested and received sealed bid #
on for said project, a copy of which is on file in the
Purchasing Department; and

WHEREAS, submitted the Guaranteed Maximum price of
3 for . . which is deemed to be reasonable and just;
and

WHEREAS, Funds in the amount of $ phis $
for project contingencies are available in Line Item # .

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF COUNTY COMMISSIONERS
OF SHELBY COUNTY, TENNESSEE, That the Contract with is
hereby approved.

BE IT FURTHER RESOLVED, That the amount of $ is hereby
appropriated from , , for said project.

BE IT FURTHER RESOLVED, That the County Mayor is hereby authorized to execute the
aforeméentioned contract on behalf of Shelby County Government, an executed copy of which is to be
placed on file in Contracts Administration.

BE IT FURTHER RESOLVED, That the Shelby County Mayor and the Director of
Administration and Finance are hereby authorized to issue their warrant or warrants in an amount not to
exceed 10 and § as necessary on
contingencies as approved by the project director for said services.

SHELBY COUNTY GOVERNMENT

Mark H. Luttrell, Jr., County Mayor

Date:

ATTEST:

Clerk of County Commission

ADOPTED:




Shelby County Board of Commissioners
Permanent Rules of Order (as last amended April 4, 2011)

Rule 6. ORDINANCES, RESOLUTIONS AND OTHER ITEMS

(a) Ordinances and Resolutions. All ordinances and resolutions (“Items™) shall be referred to the
appropriate committee by the Chief Administrator with the approval of the Chair.

(b) Timely Submission of Ordinances and Resolutions or Other Items and Requirements
Pertaining Thereto. All Ttems, except congratulatory or memorial Resolutions, shall be filed with
the County Commission, with all other required documents, in a timely fashion, no later than
noon of the Thursday preceding each regular meeting of the standing committees, unless
permitfed by leave of the Chair of the County Commission, prior to initial publication or
distribution of the agenda and Items to the Commissioners, or following that date by suspension
of these Rules in accordance with Rule 27, and the agenda shall be published the Friday
following the filing deadline established by this Rule.

(i) If the filing deadline established by this Rule falls on a Thursday that is a County
holiday, the deadline shall be noon on the Tuesday preceding said holiday and the
agenda shall be published the day after the deadline.

(i)  If the deadline for publishing the agenda established by this Rule falls on a Friday
that is a County holiday, the filing deadline shall be noon on the Wednesday
preceding said holiday and the agenda shall be published the day after the
deadline.

(ili) A committec may allow an Item to be added on to the agenda of the committee,
however, such Item shall be designated as an add-on Item as provided in these
Rules, and upon objection during the County Commission session by any
Commissioner any such add-on Item shall require suspension of these Rules in
accordance with Rule 27. :

(¢) Required Accompanying Material. All Items filed for introduction with the County
Commission shall be accompanied by a concise written summary of the substance of the Item. If
the Item proposes acceptance or expenditure of a grant or other expenditure, the summary shall
describe in detail the services, products, or equipment for which the grant or other expenditure
will be spent with corresponding amounts. In the event that the Item amends any previously
adopted Item, or proposes to change any prior policy or procedure or provision of law, such
summary shall also contain a short statement of the changes.

) All such Ttems shall also be accompanied by appropriate explanatory material and
if such Item is based upon the actions or recommendations of any other body,
then a copy of the resolution or other statement recommending approval as well
as. any act or charter provision relevant thereto shall be attached. Such acts or
charter provisions may be redacted for brevity.
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(ii)

(1it)

(iv)

v)

(vi)

(vi)

All Ttems and supporting material submitted by any County official, land use case
applicant, or board, commission, authority or agency of County government, shall
be provided to the County Commission in electronic format and placed into the
paperless agenda system prior to the meeting at which such Items will be
presented for consideration. Only handouts presented at a meeting by a citizen
will be dated and scanned into the paperless agenda system by County
Commission staff.

A Child Impact Statement shall be submitted to the County Commission with all
Items presented for approval that deal with education, health, land use, and any
other issue effecting juvenile justice that could reasonably impact children in any
substantial way.

All contracts presented to the County Commission for approval shall also be
accompanied by a list containing the following information for all bidders, where
applicable: name of bidder, bid amount, equal employment opportunity rating,
locally owned small business status, and total amount any locally owned small
business will receive pursuant to the contract.

The Chief Administrator, or his designee, shall remove all Items from the agenda
for all committee meetings, prior to publication, that do not meet all of the
requircments set forth in these Rules, except for Items initiated by a
Commissioner, land use cases, appeals or other matters required by law to be
considered by the County Commission. In the event that approval of an Item is
time-sensitive, the Chief Administrator, or his designee, may allow such Item to
remain on the committee agenda and shall include the following statement on the
agenda: “Item does not meet requirements of Permanent Rules.”

The opinion of the Technology Coordination Oftice or a recommendation from
the IT Steering Committee shall be submitted to the County Commission with all
Ttems presented for approval that involve technology-related expenditures of
$50,000 or more. '

A Construction Justification Statement, attached as Exhibit “D” to these Rules
and incorporated herein by reference, shall be submitted to the County
Commission with all construction/renovation Items presented for approval with
an appropriation request that exceeds $100,000.

(d) Route Sheet Required. No Jtem which originates with a person or entity other than a

Commissioner shail be filed for introduction unless accompanied by a fully completed and
executed Route Sheet in the form attached as Exhibit “A” to these Rules. If any Item is filed
without a properly completed and fully executed Route Sheet, such Item shall be deferred until
the next filing deadline for submission of Items to the County Commission, unless approved by
approval of two-thirds of the Commissioners present and voting.



(e) Caption of Ttems. All Items shall include a caption which shall contain:

(i)

(i)

(ifi)

(iv)

A concise caption identifying such Ttem as a Resolution or Ordinance and
describing the action/approval sought by such Item without repeating dollar
amounts required by subsection (e)(iii) of this Rule;

The following statement: “Sponsored by Commissioner ”’; unless
exempted under Rule 6(f); and

For those Items which authorize the expenditure of funds, a statement describing
the source of the funds, such statement to be in such form and substance as shall
be approved by the Chief Administrator of the County Commission from time to
time.

Blanks for the name of the mover and seconder shall be filled in by the Minutes
Clerk after approval of each Item.

(f) Agenda and Sponsorship of Ttems.

(@)

(i)

(iii)

The agenda for meetings shall be approved by the Chair. Staff shall promptly
notify a committee Chair when an Item is added to the agenda. At the discretion
of the committee Chair, an Item, except for land use cases, appeals or other
matters required by law to be considered by the County Commission, may be
deferred until the next committee meeting, subject to a majority vote to the
contrary of those Commissioners present and voting. Such discretionary deferral
by the commiftee Chair shall be limited to two deferrals for any particular Item.

All Items shall be submitted to the County Attorney for approval as to form prior
to being placed on the agenda.

No Item shall be placed on the agenda unless sponsored individually by a
Commissioner, or as the Chair of the appropriate committee, except for land use
cases, appeals or other matters required by law to be considered by the County
Commission. If a Commissioner withdraws sponsorship, another Commission
may be substituted as sponsor prior to final approval, but no Item shall fail for
lack of a sponsor.

(g) Designation of Add-On Items; Proposals in Sire.

(1)

In the preparation of the agenda for any meeting of the County Commission, any
Item which was added on the agenda after the initial publication and distribution
of the initial agenda to Commissioners shall be marked on all subsequent versions
of the agenda prepared for that Commission session as an “add-on Item” and the
Parliamentarian shall announce that this is an add-on Item before the Item is
considered in County Commission session.



(i)  If a proposal to amend an Item or to present a substitute resolution is placed in
Sire in advance of a committee meeting or meeting of the County Commission at
which such proposal will be considered, the proposal shall be labeled as follows:
“Proposal for consideration on (date).”

(h) Assistance by the Chair. The Chair shall assist the County Commission by requesting such
technical, legal, accounting and other necessary assistance as may be required by the County
Commission collectively or individually to be able to reach any conclusions regarding Items
presented to the County Commission.

(i) Information from Elected Officials. The Chair and such appropriate members of the
Executive Branch of County Government and the elected officials of County Government shall
at all times forward information to the County Commission and to individual Commissioners so
that the Commission at all times shall have full access to all proposals, recommendations,
projects and suggestions which may affect the individual Commissioners’ districts, constituency,
or the County as a whole and have appropriate information to futnish to the Commissioners as
members of a committee, board, commission, agency or authority. All responses to requests for
proposals which are under negotiation shall be exempted from the foregoing.

)] Information from Agencies Funded by County Government. All agencies, authorities and
elected officials shall provide such information concerning the expenditure of public funds as
shall be requested by the County Commission from time to time.

(k) Contracts. All contracts presented to the County Commission for final approval shall be
reviewed by a member of the County Attorney’s staff and there shall be a cettification by such
staff member that the contract has been reviewed and approved as to legal form.

(D) Ordinances. All ordinances that are amended on third reading shall be deferred after the
amendments are adopted by the County Commission so that the final version of the ordinance is
on file for public viewing prior to final adoption.

(m) Withdrawal of Items. At the request of the originating office or the sponsor, any Item may
be withdrawn in a committee meeting or, if without objection, in meetings of the County
Commission.
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ADDENDUM NO. 6

SHELBY COUNTY
CONTRACTS ADMINISTRATION FORM FOR
NOTICE TO PROCEED MEMO



AT

SHELBY COUNTY GOVERNMENT
CONTRACT ADMINISTRATION
160 N. MAIN, SUITE 550
MEMPHIS, TN 38103

(901) 545-4466

(901) 545-5739 FAX

DEPARTMENTAL COMMUNICATION

TO: Originating Department
FROM: Contract Administration Department
DATE:

SUBJECT: Contract —
Contract Number:

Attached please find fully executed copies of the above-referenced contract. Please
retain a copy for your files and forward a copy to , along with
a “Notice to Proceed” for the described services of the contract.

Generally, contracts contain many terms and conditions and, in a number of
instaneces, have provisions that impose duties and condltlons on the County which

1f not fo]lowed or vmiated, will result in a monet“_a;x loss or other penalty being
imposed on the County. Please insure that the appropriate individual within vour

deparl:ment, who is responsible for monitoring and comphance of this agreement,
is fully aware of its entire terms and conditions and of any requirements contained
therein. If there are any questions that arise as a result of the contents of the

attached, please contact Contracts Administration immediately.

Also, on occasion, one contract will affect how another contract is administered.
Normally this situation involves either Federal or State g;ants which require that
the funds received be spent under separate contract in a specific manner,
Coordination of both contracts is mandatory. If there are any questions that arise
as a result of the contents of the attached, please contact Contracts Administration

immediately.

Please make sure that the above referenced contract number is shown on all
invoices and correspondence pertaining to this contract.

Attachment
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ADDENDUM NO. 7

SHELBY COUNTY
FORM FOR
OWNER/ARCHITECT CONTRACT
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OWNER-ARCHITECT AGREEMENT

AGREEMENT MADE AND ENTERED INTO as of day of

, 20, by and between SHELBY COUNTY ASSOCIATES (hereinafter
referred to as “Owner”) and T ' (hereinafter referred to-

as “Architect”) for the project described on Exhibit “A” attached hereto and by this reference
incorporated herein (hereinafter referred to as the “Project”) and made a part of the terms and
conditions of this agreement.

The address of Owner is: Shelby County Government, 160 N. Main, Memphis,
Tennessee 38103

The address of Architect is:

The project is:

FOR AND IN CONSIDERATION OF the covenaﬁts and conditions herein contained, the
receipt and sufficiency of which is hereby acknowledged by and between the parties hereto,
Architect and Owner agree as follows:

ARTICLE I

BASIC AGREEMENTS

1.1 Architect’s Services. The Architect is experienced in the design and preparation of
construction documents and the administration of the entire process of development of
same as they apply to the Project. The Architect will prepare plans, specifications and
drawings for the Project.. The Architect shall perform its duties in conjunction and
harmony with the Contractor and any Owner’s Representative employed by Owner
(hereinafter referred to respectively as “Contractor and any Owner’s Representative”) and
shall provide all professional services for the Project in accordance with the terms and
conditions of this Agreement.

1.2 Compensation. The Owner shall compensate the Architect for the services to be
performed in accordance with the terms and conditions of this Agreement as follows:

A. For basic services, as described in Section 2.1 through 2.6 inclusive hereof, the
sum of and /100
$ ) DOLLARS. Inno event shall the fee for such basic services
described in Section 2.1 through 2.6 exceed the sum of § . This is
a fixed fee based on the established scope and budget. The fee is subject to
change only upon negotiations and written agrecment of the parties.

B. For services described in Section 2.7 hereof, and for such addiﬁonal services as
Owner elects Architect to perform as indicated in Section 2.8 hereof,
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1.3

1.4

compensation shall be computed at rates and for the duration reflected in Exhibit
“B”, which is incorporated herein by reference.

Reimbursable Expenses. The Owner shall, in addition to the amounts described in
Paragraphs A and B of Section 1.2 reimburse the Architect for the following and only the
following costs and only the following costs and expenses as set forth in Paragraph A of
this Section 1.3 in an amount not to exceed
AND /100 ($ )
DOLLARS. All other costs, expenses or charges, including, but not limited to, all
compensation and benefits paid to Architect’s employees, incurred by the Architect in
connection with the Project, shall be paid by the Architect without reimbursement from
the Owner. Reimbursable expenses are defined as follows:

A. Reimbursable Expenses are in addition to the compensation for Basic and
Additional Services and include reascnable actual expenditures made by the
Architect and the ARCHITECT’S EMPLOYEES AND CONSULTANTS IN
FURTHERANCE OF THE Project and are as follows:

1. Expense of data processing, Computer aided design, and drafting (CAD)
and photographic production techniques when used in connection with
Additional Services.

2. Expense of reproductions, postage and handling of working drawings and
specifications. Expenses of printing services shall be reimbursable by
Owner only in the event Owner has specifically authorized same in
advance.

3. Expense of renderings, models and/or work-ups requested by the Owner,
for the Owner’s use.

4. Other expenses specifically authorized in writing by Owner in advance of
any such expenditure.

Records of all reimbursable expenses and for all services performed on the basis
of flat rates as herein provided shall be kept on a generally recognized accounting
basis and shall be available to the Owner or its authorized representative during
business hours at Architect’s office, and copies thereof shall be made and
presented to Owner at its request. Except for invoices submitted for payment,
Owner shall pay a reasonable charge for additional copies of records for
reimbursable expenses requested by Owner. Architect shall be entitled to a ten
percent (10%) mark-up on expenses subject to this Paragraph 1.3.

Payment. Payment of the compensation set forth herein shall be made to Architect as
follows:
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1.5

1.6

Payments of the compensation set forth in Section 1.2A hereof shall be made
monthly in proportion to services performed so that the accumulated total
compensation at the completion of each phase, excluding compensation paid for
additional services, or reimbursable, expenses, shall equal the following amounts:

Schematic Design Phase (%)
Design Development Phase (%)
Construction Documents Phase (__ %)
Bidding Phase (%)
Construction Administration Phase (% )
(100%)

All payments for services of the Architect shall me made monthly upon
presentation of the Architect’s statement of services rendered with sufficient
supporting data acceptable to Owner.

Invoices shall be submitted by the twenty-fifth (25™) day of each month and will
- be paid by the fifteen (1 5ﬂ’) day of the following month,

Budget. The Owner and Architect agree in accordance with the Terms and Conditions of

this Agreement that:
A.  The construction budget for this project is a total of
and /100
(8 ) DOLLARS (hereinafier referred to as “Budget Amount™)

which is to include all hard costs and expenses of any nature required directly or
indirectly to furnish the project to the Owner complete and sufficient for Owner to

© operate the facility for the use and in the manner intended but excludes costs of

financing, furniture, fixtures and equipment. Owner’s administrative expenses,
legal and accounting fees of Owner, the Fees payable to Architect hereunder
advertising costs, costs of consultants retained by Owner, and Owner’s overhead
and management expenses. The Budget Amount is contained on the attached
Exhibit ““C”, which is incorporated herein by reference.

Architect and its consultants shall use their best efforts to control the design and
drawing development so as to achieve compliance within the Budget Amount
upon the initial design configuration and without subsequent need for substantial
revision, and/or rebidding of the working drawings. The Owner agrees to provide
to the Architect timely information regarding the amount of the budget and the
Owmer’s design criteria.

Consultants. The Architect shall retain, as a part of its basic services, at his sole expense,
full service professional consultants who will be copsidered the agents of the
CONSULTANT for the purposes of Section 5.1 hereinafter set forth for the following
services:



P

e

P
T
s

1.7

1.8

2.1

mg O W o

Professional Category Firm to be Retained
Mechanical Engineering |

 Electrical Engineering
Structural Engineering

~ Landscape Architect

Interior Design of
Public Space

The retention of the aforesaid consultants shall not diminish or reduce the obhgatlons and

~ duties of the Architect hereunder.

Supervisor. An officer of the Architect will represent his firm in all matters of
coordination, decision and policy pertaining to Architect’s Work under this Agreement.
It is acknowledged that said individual shall not be removed from the Project without
prior written notification from ARCHITECT to OWNER, and the OWNER’S consent to
said removal shall not be unreasonably withheld provided said individual may be
temoved from the Project and replaced at the written request of Owner. Any replacement
of said individual shall be subject to Owner’s prior written approval and Qwner shall be
permitted to- terminate this Agreement in the event a satlsfactory replacement is not
immediately available without penalty. : '

Time. The Architect shall complete each phase of its work required by this Agreement in
a timely fashion and Architect agree that time is of the essence in the performance of this
agreement. -

ARTICLE I
TERMS AND CONDITIONS OF AGREEMENT BETWEEN
OWNER AND ARCHITECT
Basic Services
A. The Architect’s Basic Services consists of the services described herein or

logically inferable from the Agreement, the Engineering and other services
described in Section 1.6 hereof and any other services normally performed by an
Architect employed to design and administer a Project of this nature.

B. The scope of Architect’s basic services are to also include those services not
described that are reasonable consistent with and are necessary for a facility of
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this nature which is complete and functioning. All of Architect’s services and
documents shall fully embrace the restrictions and requirements of all
governmental and quasi-governmental authorities, utility companies, fire
underwriters, public authority and other agencies and organizations having
jurisdiction over this Project in force as of the date that the building permit for the
Project is issued known to Architect or which in the exercise of Architect’s best
professional judgement should have been known to Architect.

Furnish Owner such copies as Owner reasonably requests of the documents
prepared pursuant to this Section 2.2.

Schematic Design Phase. During the Schematic Design Phase, the Architect shall:

A

Review the project plan furnished by the Owner and upon architectural and
engineering analysis of Owner’s requirements as to access, zoning, building code
requirements, physical characteristics of the Site, traffic and utility requirements
and other information and applicable laws, statutes, ordinances and regulations in
order to ascertain the reqmrements of the Project and conﬁrm such requirements
to Owner,

Based on the mutually agreed upon program and Budget Amount, prepare a
preliminary study and report illustrating the scale and relationship of all .
components of the Project and possible future development of the Site, and
outline the nature of the structure, exterior and basic building systems which shall
consist of suitable schematic drawings layouts, concept drawvmgs preliminary site
plans and floor plans. |

Furnish Owner such copies as Owner reasonably requests of the documents
prepared pursuant to this Section 2.2.

Design Development Phase. Upon receipt of Owner’s written authorization to

implement the documents presented in the Schematic Design Phase and to proceed with
the Design Development Phase, the Architect shall ;

A.

Prepare from the approved Schematic Design Studies, the Design Development
Documents consisting of design criteria, drawings, outline specifications and
other documents to establish, and describe size and character of the Project
described by this Agreement as well as the structural, mechanical and electrical
systems project materials, landscaping and such other essentials as may be
appropriate and submit these documents for approval by Owner. The Design
Development Documents shall be prepared for consultation with Owner.
Owner’s Representative, and such consultants retained by Owner for the Project
regarding furniture, fixture, equipment, lighting and acoustics, and such other
components of the Project as requested by Owner.
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2.5

Cooperate with the Owner and its consultants to develop and update Budget
Breakdown to indicate compliance with the Budget. Amount through completion
of the Design Development Finance. -

Furnish Owner such copies as the Owner reasonably requests of the documents
prepared pursuant to this Section 2.3.

Construction Documents Phase. Upon receipt of Owner’s written authorization to

implement the documents presented by the Design Development Phase and to proceed
with the Construction Document Phase, the Architect shall:

A.

Prepare, from the approved Design Development Documents, drawings and
specifications in collaboration with the Owner’s Representative setting forth in
detail, the requirements for the construction of the entire Project including
drawings, technical specifications and necessary bidding information, and submit
those -documents for approval by Owner. Architect shall cooperate with the .
Owner and the Owner’s Representative in the preparation of bidding forms,
Instructions to Bidders, and all Conditions of the Contract so as to design the
Project to meet the goals herein set forth and take advantage of all reasonable
cost-saving suggestions.

Along with the Construction Documents, revise and review a final updated budget
breakdown to show continued compliance with the Budget Amount. The
Architect shall certify to Owner that in its best professional judgement, the design
documents will result in a responsive bid that is within the Budget Amount.

The Architect shall assist the Owner in the filing of the required documents for
the approval of governmental authorities having jurisdiction over the Project and
shall be responsible for revising the drawings if necessary for such approval. All
costs resulting from any such required revision are to be within the amount as set
forth in Section 1.2 hereof.

Furnish the Owner such copies as Owner reasonably requests of the documents
prepared pursuant to this Section 2.4,

Prior to the commencement of construction, Architect shall certify to the best of
his knowledge to Owner that all plans, specifications and drawings conform to all

applicable governmental regulations, statutes and ordinances and the

improvements when built in accordance therewith.

Aréhitect shall be responsible for insuring that all project drawings and
specifications coordinate with the plans and specifications for all consultants.

Bidding or Negotiation Phase. The Architect, following the Owner’s approval of the

Construction Documents, the latest updated budget breakdown and the list bidders, shall
assist the Owner in analyzing bids and bid proposals.
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Construction Phase — Administration of the Construction Contract. Upon the award of
the Construction Contract, the Construction Phase of this Agreement will commence.

Al

The Architect, as a representative of the Owner during the Construction Phase,
shall advise and consult with the Owner and Contractor. The Architect shall
provide administration of the contract for construction as set forth herein and in
the Shelby County General Conditions of the contract for construction, a copy of
same being attached hereto as Exhibit D and incorporated herein by reference as
if same were set forth verbatim.

The Architect shall make periodic visits to the Site and/or as directed by Owner,
to familiarize himself generally with the progress and quality of the Work and to
determine in general if the Work is proceeding in accordance with the Contract
Documents. On the basis of his on-site observations as an Architect, he shall
endeavor to guard the Owner against defects and deficiencies in the Work and
shall notify Owner and Contractor in writing if any portion of Work is found not

‘be in conformity with the requirements of the Construction Documents and make

recommendations to the Owner for the Corrections. Architect and his consultants
shall be available and consult with Owner and Contractor on any occasion during
the course of the construction which would make such consolation necessary.

. The Architect shall issue to Ownér a Certificate upon receipt from Contractor for
Payment each month. The approval of a Certificate for Payment shall constitute a

representation by the Architect to the Owner, based on the Architect’s reasonable
professional judgement that the Work has progressed to the point indicated; t6hat
the quality of the Work is in accordance with the Contract Documents and that the
Contractor is entitled to payment to the amount certified.

The Architect shall advise Owner to reject Work observed by the Architect which
does not conform to the Contract Documents. -Whenever reasonable judgement
would indicate a probability of a non-conforming or adverse circumstance, and in
order to insure the proper implementation of the intent of the Contract
Documents, Architect will advise Owner to require special inspection or testing of
any Work in accordance with the provision of the Contract Documents whether or
not such Work has been then fabricated, installed or completed.

The Architect shall review and approve within a reasonable time a after submittal
to Architect, all shop drawings, samples and submissions of the Contractor for
conformance with the design concept of the Project, for compliance with the
information given in the Contract Documents, for compatibility with adjacent and
contiguous work, systems and services with limitations of space, weight and
services.

The Architect shall prepare change orders for Owner’s approval, if authonzed by
Owner.



The Architect shall conduct visits to the site to determine the completion of the
Work and shall receive and review written guarantees, manufacturer’s’ manuals,
parts lists and all documents assembled by the Contractor for the Project. Upon
request of Owner, but not before, Architect shall issue a Certificate of Substantial
Completion.

If the lowest reasonable bid amount received by the Owner exceeds the Budget
Amount by more than ten percent (10%), Architect shall revise the Construction
Documents, at the Architect’s sole expense, and perform all other services again
as necessary to finally result in a Project Cost that is within the Budget Amount.
The Owner may select to proceed with construction at the bid price. If Owner
elects to proceed at price over the Budget Amount, the Architect fee will not be
increased.

Architect shall assist Owner, as requested, in selection of finish materials and
colors, excluding tenant spaces.

Architect will give full and prompt attention to any claims or controversies which
arise during the course of construction of the Project. In the event of any
proceeding to resolve any claim which involved any act or omission of the
Architect, the Architect shall be present and shall participate in such proceedings.

Architect will give timely notice to Owner for anymeetings Architect feels
necessary in connection with this Project with utility companies or city, state or
other regulatory agencies. Scheduling of such meetings is to be done by the
Owner. In general, all contracts with such parties will be maintained by the
Owner. . '

The Architect shall cooperate with any consultant employed by the Owner in
connection with the Project. Architect shall be entitled to rely on the
completeness, accuracy and appropriateness of the Work of Owner’s consultants.

Architect shall assist Owner in any negotiations with governing authorities
necessary to obtain temporary and permanent.

Architect and its Consultants shall develop punch lists and participate with Owner
in interim and final acceptance procedures.

Upon completion of all construction, Architect shall deliver to Owner one (1)
copy of the plans and specifications, revised to reflect all changes made during
that progress of the Project and depicting the Project in “as built” condition. The
cost of printing the documents referred to in this Provision is a reimbursable
expense.
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2.8

Project Repreéentation Bevond Basic Services.

If Owner requests, the Architect shall provide one or more full-time project,
representatives to assist the Architect. Such full-time project representative shall be
selected, employed and directed by the Architect, and the Architect shall be compensated
therefor as mutually agreed between the Owner and the Architect, at such time as such
services are requested. The duties, responsibilities and limitations of authority of such’
full-ttme project representatives shall be agreed to between Owner and Architect.

Additional Services. The following services, unless required to be performed by

Architect hereunder, shall be provided when authorized as additional services by Owner
in advance and in writing and shall be paid for by the Owner as hereinabove provided.

A.

B.

Providing financial feasibility or other special studies.

Providing planning surveys, site evaluations, environmental studies or
comparative studies of prospective sites.

Providing design services relative to future facilities, systems' and equipment
which are not intended to be constructed as part of the Project.

Providing interior design services required for or in connection with the selection
of furniture and furnishings.

Making investigations involving detailed appraisals and evaluations of existing
facilities.  Conduct surveys or inventories required in connection with
construction performed by the Owner. '

Providing consultation concering replacement of any work damaged by fire and
other cause during construction.

Providing services of professional consultants for other than those described in
Section 1.6 of this Article IL

Providing such other services as are authorized by Owner in writing and are not
otherwise within the purview of Article II.

Preparing documents of alternate, separate or sequential bids or providing extra
services in connection with bidding, negotiation or construction prior to the
completion of the Construction Documents Phase, when requested by the Owner.

Making major or excessive revisions to drawings, specifications or other
documents when such revisions are inconsistent with written approvals or
instructions previously given or are required by the enactment of revision of
codes, laws or regulations subsequent to the preparation of such documents.
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ARTICLE III

THE OWNER’S RESPONSIBIIL’ITIE_S_;

Information. The Owner shall provide full information, including a complete program,
regarding its requirements for the Project. The Owner shall furnish to Architect such
structural, mechanical, chemical, soils and other reports and studies and results of field
and laboratory tests and inspections made for or on behalf of Owner pursuant to the
Contract Documents with reasonable promptness to avoid delay in the progress of the
work. ' : :

Owner’s Representative. The Owner’s Representative shall act on behalf of the Owner
with respect to the Project. The Owner’s Representative shall not perform any design
services or other services performed by an architect or engineer. The Owner’s
Representative shall not perform any design services or other services performed by an
architect or engineer. The Owner shall examine documents, at each phase of the Work,
submitted by the Architect and shall render decisions pertaining thereto promptly, to
avoid unreasonable delay in the progress of the Architect’s services. Any approvals
given by Owner shall not relieve Architect of any of its obligations. '

Legal and Accounting. The Owner shall furnish its own legal, accounting and insurance
counseling services as may be necessary for Owner’s interest in the Project and such
auditing services as it may require to ascertain how or for what purposes the Contractor
has used the monies paid by Owner under the Construction Contract.

Secrecy. Architect will retain all information belonging to Owner in strictest confidence
and will neither use it or disclose it to anyone without the express written consent of
Owner. Architect shall not release any information relative to the Project for publication,
advertising or any other purpose without the prior written consent of Owner, which

‘consent shall not be unreasonably withheld.

ARTICLE IV

RIGHTS AND REMEDIES

Default by Architect. In the event (i) Architect fails to expeditiously perform the services
required to be performed thereby delaying the progress of the Project, or (i} Architect or
any employee or agent of Architect, shall wrongfully file or record a lien against the Site
or any property of Owner, or (iii) Architect is declared to be bankrupt or insolvent, an
assignment for the benefit or creditors is made by Architect, the Architect shall file a
voluntary petition to bankruptcy or insolvency or a receiver shall be appointed for
Architect and such appointment or bankruptcy or insolvency proceeding, petition,
declaration or assignment is not set aside within thirty days, or (iv) default shall be made
in the observance or performance of any covenant, agreement or condition contained in
agreement or condition contained in the Agreement required to be kept, performed or
observed by Architect, or (v) there has been a material adverse change in the financial
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4.2

4.3

44

4.5

4.6

condition of Architect which effects the ability of the Architect to perform its duties
hereunder, or (vi) Architect, or any principal or officer or Architect, shall be indicted with
the commission of a felonious crime, or (vii) Architect violates any laws, ordinances,
rules, regulations or orders of any public authority in the performance of its duties
hereunder; then provided the event as describe above is not cured within seven (7) days -
after written notice from Owner to Architect, Owner may declare Architect to be in
default hereunder and exercise any remedies available to it.

Default by Owner. In the event Owner shall fail to perform its obligations pursuaﬁt to
this Agreement after fifteen (15) days written notice from Architect to Owner, Architect
may declare Owner to be in default hereunder and exercise any remedies available to it.

Termination by Owner due to Architect’s Default. If Architect unreasonably fails to
conform to the progress schedule or to supply enough properly-skilled professionals or
proper materials, or if Architect violates any laws, ordinances, rules, regulations or orders
of any public authority having jurisdiction, or otherwise is in default under the provision
of this Agreement pursuant to Section 4.1 hereof, Owner may, without prejudice to any
right or remedy and after giving Architect the written notice prescribed in Section 4.1
hereof, terminate the employment and take possession .of all plans, specifications,
drawings and other date therefore, prepared by Architect with respect to the Project by

 whatever method Owner may deem expedient. In such case, Architect shall not be entitle

to receive any further payment until the Project is completed and Owner shall apply all
sums not theretofore paid to Architect pursuant to the provisions of this Agreement
toward such completion. Additionally, Owner may pursue any action available to it to
obtain relief for actual damages suffered by reason of defaults, failures or breaches of
Architect hereunder.

Termination by Architect. Should Owner default in its obligations hereunder and should
it fail to cure same within the time period provided in Section 4.2 hereof. Architect may,

‘as its sole exclusive remedy hereunder, terminate this Agreement. Upon such a

termination, Architect may recover from owner full payment for all reimbursable
amounts, and all other losses or damages incurred by Architect as a consequence of such
default but, in no event shall said recovery be for any sum greater than that amount
specified Section 1.2A hereinabove.

Termination by Owner without fault of Architect. Upon fifteen (15) days’ written notice,
Owner shall have the right to cancel and terminate this Agreement at any time whether or
not a default exists hereunder, and Owner shall incur no liability to Architect or any other
person by reason of such cancellation, except that if the cancellation is for no fault of
Architect, Owner shall pay to Architect all sums then due to it hereunder.

Transfers on Termination. In the event of any termination of this Agreement, by Owner

~due to default, Architect shall forthwith return to the Owner all papers, materials and

other properties held by the Architect for purposes of execution of the Agreement. In
addition, each party will assist the other party in an orderly termination of this Agreement

11
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and the transfer of all aspects hereof, tangible and intangible, as may be necessary for the
order, non-disruptive business continuation of each party.

ARTICLE V

INDEMNIFICATION

Indemnification. To the extent permitted by law, Architect, on behalf of itself and its
agents (all of said parties are herein sometimes collectively referred to as the
“Indemnitors™), shall fully indemnify, save and hold Owner, all entities related to Owner,
all principals of Owner or its related entities, and anyone else acting for or on behalf of
any of them (all of said parties are herein collectively referred to as “Indemnitees™)
harmless from and against all liability, damage, loss, claims, demands, actions and
expenses of any nature whatsoever incurred in good faith, including, but not limited to
reasonable attorney’s fees which arise out of or are connected with, or are claimed to
arise out of or be connected with: (i) any negligent not or omission or any willful

misconduct by an Indemnitor in the by an Indemnitor in the performance of work to be

performed hereunder; or (i) the failure to comply with the laws, statutes, ordinances or

_regulations of any governmental or quasi-governmental authority; or (iii) the breach of

any term or condition of this Agreement by Architect.

Without limiting the generality of the foregoing, the indemnity hereinabove set forth shall
include all liability, damages, loss, claims, demands and actions on account of personal
injury, death or property loss to any Indemnitee, any of Indemnitee’s employees, agents,
licensees or invitees or to any other persons, whether based upon or claimed to be based
upon statutory, contractual, tort, the infringement of personal or property rights, copy
right, patents, trademarks of other “intangible” property right or other liability of any.
Indemmities or any other persons. The provisions of this indemnification article shall not
be construed to indemnify any Indemnitee for any loss or damage attributable to the acts
or omissions of such Indemnitee. The liability of the Architect hercunder shall not
extend to the liability of Contractor or any Separate Contractor or subcontractor, their
agents or employees arising pursuant to the Contract Documents.

The indemnity set forth in this Article V shall survive any termination of this Agreemeht,
provided, however, this indemnity shall not apply to services rendered for any portion of
a phase which are incomplete as of the date of termination of this Agreement.

ARTICLE VI

MISCELLANEOUS

Owner’s Approval.  Whenever provision is made herein or in the Contract Documents
for the approval or consent of Owner, or that any matter be to Owner’s satisfaction,
unless specifically stated to the contrary, such approval or consent shall be made by
Owner in its sole discretion and determination.

12
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Singular, Plural, etc. Whenever in this Agreement the context so requires, the singular
number shall include the plural number and vice versa, and any gender herein used shall
be deemed to inciude the feminine, masculine or neuter gender, as the context so
requires.

Personal Service Contract. This Agreement is entered into solely to provide for the
design of the Project and administration of the Construction Contract and to define the
rights, obligations and liabilities of the parties hereto. This Agreement; and any
documents or agreement entered into in connection herewith, shall not be deemed to
create any other relationship between Architect and Owner other than as expressly
provided herein. Architect acknowledges that Owner is not a partner or joint venturer of
Architect and that Architect is not an employee or agent of Owner.

Prohibition on Assignment. Architect may not transfer, hypothecate or in any way or
alienate or assign its interest in this Agreement of delegate any duties to be performed by
it hereunder without the advance written consent of Owner. Owner may assign its
interest in this Agreement at any time, provided, however, that absent express consent in
writing by Architect, such assignment, shall not release Owner from its obligation to
Architect hereunder for payment of all amounts due Architect pursuant to this agreement.

Time. Time is of the essence of this Agreemént it being understood that any reasonable
delays by the Architect in the performance of its dutles hereunder may cause substantial
damages to the Owner. :

Notices. Notices, requests or demands by either party shall be in writing and shall be
personally served, forwarded by expedited messenger service, or be given by registered
or certified mail return receipt requested, postage prepaid, and addressed to the parties at
the address heretofore set forth. All notices, requests and demands shall be deemed
received upon the expiration of forty-eight (48) hours from the time of deposit in a
United States post ofﬁce

Walver No waiver of any default hereunder shall be construed as a waiver of any
subsequent breach or default.

Ownership of Documents. All drawings, specifications, surveys, results, models, plans,
computer programs and data base and other work product prepared by Architect or
anyone employed by Architect hereunder are and shall be the property of the Owner
including all copyrights, right of reproduction and reuse and other interests relating
thereto. Upon final payment to the Architect for its services pursuant to this Agreement,
the Architect’s name and seal and the name(s) and seal(s) of any consultants retained by
Architect shall be removed from the plans and specifications and neither Architect nor its
consultants shall have any responsibility for Owner’s use of such plans and specifications
thereafter.

13
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The Owner and any entity affiliated with Owner may reuse all such documents and data
for future work in connection with the Project and for future Projects provided the Owner
shall not refer to the Architect without its consent in connection with such other projects.

Successors and Assigns. The Owner and the Architect each binds himself his partners,
successors, assigns and legal representative to the other party to this Agreement and to
the partners, successors, assigns and legal representatives of such other party with respect
to all covenants of this Agreement.

Captions. The captions herein are for convenience only and are not construed as part of
this Agreement, nor shall the same to be construed as defining or limiting in any way the
scope or intent of the provisions hereof.

Governing Law, This Agreement shall be construed in accordance with the laws of the

State of Tennessee. Any disrupt arising from or out of this Agreement shall be resolved
in a state court of competent jurisdiction.

General Compliance with Laws. The ARCHITECT is assumed to be familiar with and
agree that at all times he agrees to observe and comply with all Federal, State and local
laws, ordinances, and regulations in any manner affecting the conduct of the work and all
instructions and prohibitive orders regarding the project.

Conflict of Interest. ARCHITECT covenants that he has no public or private interest, and
shall not acquire directly or indirectly any interest which would conflict in any manner
with the performance of his services. The ARCHITECT warrants that no part of the total
contract amount provided herein shall be paid directly or indirectly to an office or
employee of the Government as wages, compensation, or gifts in exchange for setting as
officer, agent, employee, subcontractor or consultant to the ARCHITECT in connection
with any work contemplated or performed relative to this contract.

Covenant Against Contingent Fees. ARCHITECT warrants that he has not employed or
retained any company or person other that a bona fide employee working solely for
ARCHITECT, to solicit or secure this Contract and that he has not paid or agreed to pay
any company or person, other than a bona fide employee working solely for
ARCHITECT any fee, commission, percentage, brokerage fee, gift or any other
consideration contingent upen or resulting from the award or making of this Contract.
For breach of violation of this warranty, COUNTY shall have the right to annul this
Contract without liability, or at its discretion, to deduct from the Contract price or
otherwise recover, the full amount of such fee, commission percentage, brokerage fee,
gift or other consideration. '

Employment of County Workers. ARCHITECT shall not engage, on a full, part-time or
other basis during the period of this Contract, any professional or technical personnel

who are to have been at any time during the period of the Contract in the employ of the
COUNY. :

14
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Access to Records. The ARCHITECT and his subcontractors shall maintain all books,
documents, papers accounting records, and other evidence pertaining to cost incurred
under this Contract and make such materials and copies thereof available at their offices
at all reasonable times during the contract period and for three (3) years from the date of
the final payment under the contract for inspection by the COUNTY or by any other
government entity or agency participating in the funding of this Contract, or any
authorized agents thereof, copies of said records to be furnished if requested.

Full Agreement. Each party acknowledges its full understanding of this Agreement and
that there are no verbal promises, undertaking or agreements in connection herewith and

- that this Agreement may be modified only by a written agreement signed by all parties

hereto. All previous negotiations and agreements between the parties hereto, with respect
to the transaction set forth herein, are merged in this instrument which fully and
completely express the parties rights and obligations, and the covenants herein shall be
binding upon-and inure to the benefits of the parties hereto and their respective heirs,
legal representatives, successors and assigns. '

Partial Invalidity. If any term or provision of the Contract Documents shall be found to
be illegal, unenforceable or in violation of the laws, statutes, ordinances or regulations or
any public authority having jurisdiction thereof by a court of competent jurisdiction, then,
notwithstanding such term or provision, the Contract Documents shall be and remain in
full force and effect and such term shall be deemed stricken, provided, however, the
Contract Documents shall be interpreted, when possible, so as to reflect the intentions of
the parties as indicated by any such stricken term or provision.

Non-Discrimination. ~ARCHITECT warrants that no person on the grounds of
handicapped, age, race, color, region, sex, or national origin shall be excluded from
participation in, or be denied benefits of or be otherwise subjected to discrimination in
the performance of this contract, or in the employment practices of the ARCHITECTS.
The ARCHITECT shall upon request show proof of such non-discrimination, and shall
post in conspicuous places available to all employees and applicants notified.

Survival. The terms, provisions, representations and certification contained in this
Agreement, or inferable therefrom, shall survive the completion of the Project and the
payment of the rémuneration hereinabove provided.

Errors & Omissions Insurance. Architect, prior to the execution of this Contract, shall
furnish to Owner proof of its Professional Liability and Insurance policy Architect shall
carry a minimum of Two Hundred Fifty Thousand and no/100 ($250,000.00) Dollars of
Professional Liability Insurance.

THE ORIGINATING DEPARTMENT SHOULD CONTACT THE INSURANCE
SPECIALIST IN THE FINANCE DEPARTMENT FOR ASSISTANCE IN
DETERMINING THE SPECIFIC INSURANCE COVERAGE REQUIREMENTS FOR
THE PROJECT OR JOB.

15



IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day

%{ __ and year first above written.
OWNER:
SHELBY COUNTY GOVERNMENT
BY:
Mark H. Luttrell, Jr., MAYOR
ARCHITECT:
BY:
Architect
APPROVED AS TO FORM
{ & LEGALITY: '
Contract Administration
Assistant County Attorney

16



ADDENDUM NO. 8

SHELBY COUNTY
FORM FOR
PROFESSIONAL SERVICES CONTRACT



e,

a7,

A

CONTRACT

This contract (the “Contract”) entered intc this day of

, 20 , and between SHELBY COUNTY GOVERNMENT,

hereinafter referred to as "COUNTY" and , hereinafter

referred to as "PROVIDER/CONSULTANT".

WITNESSETH
WHEREAS, the COUNTY has the need for the provision of

professional services to ; and

WHEREAS, the COUNTY issued a Request for Proposals ("RFP")
Number ’ : on
20__,iand PROVIDER/CONSULTANT responded to‘said RFP on
20 ; and -

r

1

WHEREAS, the PROVIDER/CONSULTANT has the knowledge and
expertise to provide such services; and

WHEREAS, the COUNTY awarded the RFP to PROVIDER/CONSULTANT on
4, 20__; and

WHEREAS, the parties are desirous of entering into a contract
setting forth -the terms and conditions wunder which the
PRCVIDER/CONSULTANT wili provide said services.

NOW THEREFORE, for and in consideration of mutual promises and

covenants herein contained, the parties hereto agree as follows:

I. SCOPE OF WORK
1. The PROVIDER/CONSULTANT shall provide the services as outlined
within the COUNTY' s REP # -and

PROVIDER/CONSULTANT’s response theretoc which 1is attached
hereto as Exhibit “A” and incorporated herein by reference as
if stated verbatim {(the “Services”).

II. - TERM AND COMPENSATION

1. The term of this Contract (the “Term”) will commence upon the
execution of this Contract and continue through P
20 .
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The COUNTY agrees to compensate the PRCVIDER/CONSULTANT for
the provision of the Services the sum total ncoct to exceed
AND 00/100 (s .00) Dollars
{the "“Fee”) during the term of this Contract which shall
include all reimbursable expenses.

The Fee shall be paid in accordance with the cost proposal on
the attached Exhibit A.

The PROVIDER/CONSULTANT shall submit invoices.to the COUNTY on
a monthly basis for Services performed during the preceding

month. Invoices &shall be submitted in duplicate to the
address set forth in Paragraph 33 of this Contract to the
attention of : . The COUNTY shall pay such

invoices within thirty (30) days of its receipt and approval
of said invoices. The COUNTY is not obligated to pay, and will
withhold from payment, any amounts the COUNTY has in dispute
with the PROVIDER/CONSULTANT based on PROVIDER/CONSULTANT’S
non-performance or negligent performance of any of the
Services under this Contract.

PROVIDER/CONSULTANT shall not be permitted or authorized to
incur costs beyond the extent that purchase orders have been
issued on approved contracts and/or purchases prior to the
commencement date, during the term of the contract, and/or
subsequent to the termination date of County contracts or
purchases without prior, expressly written, appropriate
authorization pursuant to County purchasing procedures and

‘rules and regulations. County is not obligated to pay nor

shall PROVIDER/CONSULTANT be entitled to receive payments for
contract fees and expenses incurred in v1olatlon of this
provision

GENERAL CONDITIONS

The parties further agree as follows:

1.

CONTROL

All Services by the PROVIDER/CONSULTANT will be performed in a
manner satisfactory to the COUNTY, and in accordance with the
generally accepted business practices and procedures of the
COUNTY.

PROVIDER/CONSULTANT'S PERSONNEL

The PROVIDER/CONSULTANT certifies that it presently has
adequate qualified personnel tc perform all Services required
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under this Contract. All work performed during the Term of
this Contract will be supervised by the PROVIDER/CONSULTANT.
The PROVIDER/CONSULTANT further certifies that all of its
employees assigned to serve the COUNTY have such knowledge and
experience as required to perform the duties assigned to them.
Any employee of the PROVIDER/CONSULTANT who, in the opinion of
the COUNTY, is incompetent, or whose conduct becomes
detrimental to the work, shall immediately be removed from
association with the Services under this Coentract.

INDEPENDENT STATUS

a. Nothing in this Contract shall be deemed to represent
that the PROVIDER/CONSULTANT, or any of the
PROVIDER/CONSULTANT's employees or agents, are the
agents, representatives, or employees of the COUNTY. The
PROVIDER/CONSULTANT will be an independent
PROVIDER/CONSULTANT over the details and means for
performing the Services under this Contract. Anything in
this Contract which may appear to give the COUNTY the
right to direct the PROVIDER/CONSULTANT as to the details
of the performance of the Services under this Contract or
to exercise a measure of centrol over the
PROVIDER/CONSULTANT is solely for purposes of compliance
with local, state and federal regulations and means that
the PROVIDER/CONSULTANT will follow the desires of the
COUNTY only as to the intended results of the scope of
this Contract.

b. It is further expressly agreed and understood by
PROVIDER/CONSULTANT that neither it nor its employees or
agents are entitled to any benefits which normally accrue
to employees of the COUNTY; that PROVIDER/CONSULTANT has
been retained by the COUNTY to perform the Services
specified herein (not hired) and that the remuneration
specified herein is considered fees for the Services
performed (not wages) and that invoices submitted to the
COUNTY by PROVIDER/CONSULTANT for the Services performed
shall be on the PROVIDER/CONSULTANT’s letterhead.

REPORTS .

CONSULTANT shall prepare and submit quarterly reports of its
activities, funded under this Contract, to the originating
department and the Contract Administration Department of the
COUNTY. The reports shall include an itemization of the use
of COUNTY’s funds, pertinent information pursuant tc the
applicable Living Wage QOrdinance, and shall be inclusive of
specific Services delivered. Any such reports provided to the
COUNTY shall be prepared with the understanding that the



: _,_pa%>
/

T,

COUNTY may make such reports available to the public. The
quarterly reports and all books of account and. financial
records that are sSpecific to the work performed in accordance
with this Contract may be subject to audit by the Director of
the Division of Administration and Finance of the COUNTY. The
COUNTY shall have the right to withhold future disbursement of
funds under this Contract and any future Contracts until this
provision has been met.

TERMINATION OR ABANDONMENT

a. It shall be cause for the immediate terxmination of this
Contract if, after its execution, the COUNTY determines
that: '
i) Either the PROVIDER/CONSULTANT or any of its

principals, partners or corporate officers, if a
corporation, including the corporation itself, has
pled nolo contendere, or has pled or been found
gullty of a criminal violation, whether state or
federal, involving, but not limited to,
governmental sales or purchases, including but not
limited to the rigging of bids, price fixing, or
any other collusive and illegal activity pertalnlng
to bidding and governmental contracting; or

ii) PROVIDER/CONSULTANT has subcontracted, assigned,
delegated, transferred its rights, obligations or
interests under this Contract withcut the COUNTY’s
consenlt or approval; or

iii) PROVIDER/CONSULTANT has filed bankruptcy, become
insolvent or made an assignment for the benefit of
creditors, or a receiver, or similar officer has
been appointed to take charge of all or part of
PROVIDER/CONSULTANT assets.

b. The COUNTY may terminate the Contract upon five (5b) days
written notice by the COUNTY or its authorized agent to
the PROVIDER/CONSULTANT for PROVIDER/CONSULTANT’s failure
to provide the Services specified under this Contract.

C. This Contract may be terminated by either party by giving
thirty (30) days written notice to the other, before the
effective date of termination (the “Termination Date”).
In the event of such termination, the PROVIDER/CONSULTANT
shail be paid for all Services rendered prior tc the
Termination Date, provided the PROVIDER/CONSULTANT shalil
have delivered to COUNTY such statements, accounts,
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reports and other materials as required under this
Contract; however, PROVIDER/CONSULTANT shall not be
compensated for any anticipatory profits that have not
been earned as of the date of the Termination Date. &All
Services completed by PROVIDER/CONSULTANT prior to the
Termination Date shall be documented and tangible work
documents shall be transferred to and become the sole
property of the COUNTY prior to payment for the Services
rendered.

d. Notwithstanding the above or any section herein to the
contrary, PROVIDER/CONSULTANT shall not be relieved of
liability to the COUNTY for damages sustained by the
COUNTY by wvirtue of any breach of the Contract by
PROVIDER/CONSULTANT and the COUNTY may withhold any
payments to PROVIDER/CONSULTANT for the purpose of setoff
until such time as the exact amount of damages due the
COUNTY from PROVIDER/CONSULTANT is determined.

COMPENSATION FOR CORRECTIONS

No compensation shall be due or payable to PROVIDER/CONSULTANT
pursuant to this Contract for any PROVIDER/CONSULTANT's
Services performed by the PROVIDER/CONSULTANT in connection
with effecting of corrections. to the design of the Services,
when such corrections are required as a direct result of
negligence by the PROVIDER/CONSULTANT to properly fulfill any
of his obligations as set forth in this Contract.

SUBCONTRACTING, ASSIGNMENT OR TRANSFER

a. . Any subcontracting, assignment, delegation or transfer of

all or part of the rights, responsibilities, or interest

" of either party to this Contract is prohibited unless by

written consent of the other party. No subcontracting,

assignment, delegation or transfer shall relieve the

PROVIDER/CONSULTANT from performance of the Services

under this Contract. The COUNTY shall not be responsible

for the fuifillment of the PROVIDER/CONSULTANT 's
obligations to its transferors or subcontractors.

b. Upon the request of the other party, the subcontracting,
assigning, delegating or transferring party shall provide
all documents evidencing the subcontract, assignment,
delegation or transfer.

CONFLICT OF INTEREST

The PROVIDER/CONSULTANT covenants that it has no public or
private interest, and will not acguire directly or indirectly
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any interest which woulid conflict in any manner with the
performance of the Services. - The PROVIDER/CONSULTANT warrants
that no part of the total Contract Fee shall be paid directly
or indirectly to any officer or employee of the COUNTY as
wages, compensation, or gifts in exchange for acting as
cfficer, agent, employee, subcontractor or c¢onsultant to the
PROVIDER/CONSULTANT in connection with any work contemplated
or performed relative to this Contract.

CONTINGENT FEES

The PROVIDER/CONSULTANT warrants that it has not employed or
retained any company or person other than a bona fide employee
working solely for the PROVIDER/CONSULTANT, to solicit or
secure this Contract, and that it has not paid or agreed to
pay any company or person, other than a bona fide employee
working  solely for the PROVIDER/CONSULTANT = any fee,
commission, percentage, brokerage fee, gift, or any other
consideration contingent upeon or resulting from the award or
making of this Contract. For breach or wiolation of this
warranty, the COUNTY will have the right to recover the full
amount of such fee, commission, percentage, brokerage fee,

gift, or other consideration.

EMPLOYMENT QOF COUNTY WQRKERS

The PROVIDER/CONSULTANT will not engage, on a full, part-time,
or any other basis during the Term of the Contract, any
professicnal or technical personnel who are or have been at
any time during the Term of the Contract in the employ of the
COUNTY. '

ACCESS TO RECORDS

During all phases of the work and Services to be provided
hereunder, PROVIDER/CONSULTANT agrees to permit duly
authorized agents and employees of the COUNTY to enter
PROVIDER/CONSULTANT's offices for the purpose of inspections,
reviews and audits during normal working hours. Reviews may
also be accomplished at meetings that are arranged at mutually
agreeable times and places. The PROVIDER/CONSULTANT will
maintain all bocks, documents, papers, accounting records, and
other evidence pertaining to the Fee paid under this Contract
and make such materials available at their offices at all
reasonable times during the Term of this Contract and for
three (3) years from the date of payment under this Contract
for inspection by the COUNTY or by any other governmental
entity or agency participating in the funding of this
Contract, or any authorized agents therecf. Copies of said
records shall be furnished to the COUNTY upon request.
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ARBITRATION

Any dispute concerning a question of fact in connection with
the work not disposed of by agreement between the
PROVIDER/CONSULTANT and the COUNTY will be referred to the
Shelby County Contract Administrator or its duly authorized
representative, whose decision regarding same will be final.

RESPONSIBILITIES FOR CLAIMS AND LIABILITIES

a. PROVIDER/CONSULTANT shall indemnify, defend, save and
hold harmless the COUNTY, and its elected officials,
officers, employees, agents, assigns, and

instrumentalities from and against any and all claims,
liability, losses or damages—including but not limited to
Title VIT and 42 USC 1983 prohibited acts—arising out of
or resulting from any conduct; whether actions or
omissions; whether 1intentional, wunintentional, or
negligent; whether legal or illegal; or otherwise that
occur in connection with or in breach of this Contract or
in the performance of the Services hereunder, whether
performed by the PROVIDER/CONSULTANT its subcontractors,
agents, employees or assigns. This indemnification shall
survive the termination or conclusion of this Contract.

b. PROVIDER/CONSULTANT expressly understands and agrees that
any insurance protection required by this Contract or
otherwise provided by the PROVIDER/CONSULTANT. shall in no
way limit the responsibkbility to indemnify, defend, save
and hold harmless the COUNTY ¢r 1ts elected officials,
officers, emplovees, agents, assigns, and
instrumentalities as herein provided.

C. The CCOUNTY has no obligation to provide legal counsel or
defense to PROVIDER/CONSULTANT or its subcontractors in
the event that a suit, claim or action of any character
is brought by any person not a party to this agreement
against PROVIDER/CONSULTANT as a result of cor relating to
performance of the Services under this Contract.

d. Except as expressly provided herein, the COUNTY has no
obligation for the payment of any judgment or the
settlement of any claims against PROVIDER/CONSULTANT as a
result of or relating to performance of the Services
under this Contract.

e. PROVIDER/CONSULTANT shall immediately notify the COUNTY

of any claim or suit made or filed against
PROVIDER/CONSULTANT or its subcontractors regarding any
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matter resulting from or relating to
PROVIDER/CONSULTANT’ s performance of the Services under
this Contract and will cooperate, assist and consult with
the COUNTY in the defense or investigation thereof.

GENERAL COMPLIANCE WITH LAWS

a. The PROVIDER/CONSULTANT certifies that it is qualified or
will take steps necessary to qualify to do business in
the State of Tennessee and that it will take such action
as, from time to time, may be necessary to remain so
qualified and it shall obtain, at its expense all
licenses, permits, insurance, and governmental approvals,
if any, necessary to the performance of the Services
under this Contract.

b.  The PROVIDER/CONSULTANT is assumed to be familiar with
and agrees that at all times it will observe and comply
with all federal, state, and local laws, ordinances, and
regulations in any manner affecting the performance of
the Services. The preceding shall include, but is not
limited to, compliance with all Equal Employment
Opportunity laws, the Fair Labor Standards Act,
Occupational Safety and Health Administration (CSHA)
requirements, and the Americans with Disabilities Act

{ADA) .
c. This Contract will be interpreted in accordance with the
laws of the State of Tennessee. By execution of this

Contract, the PROVIDER/CONSULTANT agrees that all
actions, whether sounding in contract or in tort,
relating to "the wvalidity, construction, interpretation
and enforcement of this Contract will be instituted and
litigated in the courts of the State of Tennessee,
located in Shelby County, Tennessee, and in no other. In
accordance herewith, the parties to this Contract submit
to the jurisdiction of the courts of the State of
Tennessee located in Shelby County, Tennessee.

NON-DISCRIMINATION-

The PROVIDER/CONSULTANT hereby agrees, warrants, and assures
compliance with the provisions of Title VI and VII of the
Civil Rights Act of 1964 and all other federal statutory laws
which provide in whole or in part that no person shall be
excluded from participation or be denied benefits of or be
otherwise subjected to discrimination in the performance of
this Contract or in the employment practices of the
PROVIDER/CONSULTANT on the grounds of handicap and/or
disability, age, race, color, religion, sex, national origin,
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or any other classification protected by federal, Tennessee
State Constitutional or statutory law. The PROVIDER/CONSULTANT

~shall upon reguest show proof of such non-discrimination and

shall post in conspicuous places available to all employees
and applicants notices of non-discriminaticn.

ENTIRE AGREEMENT

This Contract represents the entire and integrated agreement
between the parties and supersedes all prior negotiations,
representations or agreements, whether oral or written.

AMENDMENT

This Contract may be modified or amended only by written
instrument signed by both parties.

SEVERABILITY

If any provision of this Contract is held to be unlawful,
invalid or unenforceable under any present or future laws,
such provision shall be fully severable; and this Contract
shall then be construed and enforced as if such unlawful,
invalid or unenforceable provision had not been a part hereof.
The remaining provisions of this Contract shall remain in full
force and effect and shall not be affected by such unlawful,
invalid or unenforceable provisicn or by its severance here
from. Furthermore, in lieu of such unlawful, invalid, or
unenforceable provision, there shall be added automatically as
a part of this Contract a legal, wvalid and enforceable

provision as similar in terms to such unlawful, invalid or

unenforceable provision as possible.

NO WATIVER OF CONTRACTUAL RIGHT

No waiver of any term, condition, default, or breach of this
Contract, or of any document executed pursuant hereto, shall
be effective unless in writing and executed by the party
making such waiver; and no such waiver shall operate as a
waiver of either (a) such term, condition, default, or breach
on any other occasion or (b) any other term, condition,
default, or breach of this Contract or of such document. No
delay or failure to enforce any provision in this Contract or
in any document executed pursuant hereto shall operate as a
waiver of such provision or any other provision herein or in
any document related hereto. The enforcement by any party of
any right or remedy it may have under this Contract or
applicable law shall not be deemed an election of remedies or
otherwise prevent such party from enforcement of one or more
other remedies at any time.



;

o,

20.

21.

22.

23.

24.

MATTERS TO BE DISREGARDED

The titles of the several sections, subsections, and
paragraphs  set” forth in this contract are inserted for
convenience of reference only and shall be disregarded in
construing or interpreting any of the provisions of this
Contract.

SUBJECT TC FUNDING

This Contract is subject to annual appropriations of funds by
the Shelby County Government. In the event sufficient funds
for this Contract are not appropriated by Shelby County
Government for any of its fiscal period during the Term
herecf, then this Contract will be terminated. In the event
of such termination, the PROVIDER/CONSULTANT shall be entitled
to receive just and equitable compensation for any
satisfactory work performed as of the Termination Date.

TRAVEL EXPENSES

FOLLOWING PARAGRAPH (TC BE USED IF THE INTENT OF COUNTY .IS
THAT THE COUNTY WILL REIMBURSE TRAVEL EXPENSES IN ADDITION TO
OTHER FEES OR AMQUNTS IN THE CONTRACT.) '

a1l travel expenses payable under this Contract shall be in

accordance with the County Travel Policy and Procedures. This

includes advance written travel authcrization, submission of
travel claims, documentation requirements, and reimbursement
rates. No travel advances will be made by the County.

PERFCRMANCE AND LABOR AND MATERIALS BONDS

PROVIDER/CONSULTANT will provide COUNTY within ten (10) days
from inception date of this Contract a Performance and Labor
and Materials Bond each in the amount of 100% of the Contract
price for each year that this contract is in effect. Said
Bonds may be pro-rated for the initial year in the event that
this period of time is less than a full twelve (12) month
period.

NON-LIABILITY FOR PROVIDER/CONSULTANT EMPLOYEE TAXES

. Neither PROVIDER/CONSULTANT nor its .personnel are COUNTY’s

employees, and COUNTY shall not take any action or provide
PROVIDER/CONSULTANT’s personnel with any benefits and shall
have no liability for the following:

10
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a. Withholding FICA (Social Security) from
PRCVIDER/CONSULTANT' s payments;

b. Making state or federal unemployment insurance
contributions on behalf of PROVIDER/CONSULTANT or its
personnel; ' '

c. Withholding state and federal income tax from.payment to
PROVIDER/CONSULTANT;

d. Making disability insurance contributions on behalf of
PROVIDER/CONSULTANT; : '

e. Obtaining workers’ compensation insurance on behalf of

PROVIDER/CONSULTANT or PROVIDER/CONSULTANT’s personnel.

INCORPORATION QF OTHER DOCUMENTS

a. PROVIDER/CONSULTANT shall provide Services pursuant to

~this Contract in accordance with the terms and conditions
set forth " within the Shelby County Request for
Proposals/Bids =~ as well as the  Response of
- PROVIDER/CONSULTANT thereto, all of which are maintained
on file within the Shelby County Purchasing Department
and incorporated herein by reference.

b. It is understood and agreed between the parties that in
the event of a wvarilance between the terms and conditions
of this Contract and any amendment thereto and the terms
and conditions contained either within the Request for
Proposals/Bids or the Response thereto, the terms and
conditicns of this Contract as well as any amendment
shall take precedence and control the relationship and
understanding of the parties. :

CONTRACTING WITH LOCALLY OWNED SMALL BUSINESSES

The PROVIDER/CONSULTANT shall take affirmative actien to
assure that Locally Owned Small Businesses that have been
certified by the COUNTY are utilized when possible as sources
of supplies and equipment, construction and services.

LIVING WAGE ORDINANCE AND PREVAILING WAGE ORDINANCE

Living Wage - In accordance with Ordinance Number 328,
commonly referred to as the Living Wage Ordinance, all
persons/entities engaged in service contracts with the County,
including but not limited to both prime and subcontractors,
shall pay a Living Wage to employees for all work performed on

.said service contract, as defined in the Living Wage

11
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Ordinance. Proof of such compensation must be evidenced as
required in the Living Wage Ordinance.

Prevailing Wage - Any firm, individual, partnership or
corporation awarded a contract by the COUNTY for the’
construction of,  improvement, enlargement, alteration or
replacement of a public work or project in excess of $500,000
and any subcontractors of such public work or project in
excess of $100,000 (“Recipient”) shall be required to pay
local prevailing wages and benefits for laborers, mechanics,
or other listed classifications as defined by the Tennessee
Department of Labor. The prevailing wage rate shall be the
mest current State of Tennessee prevalling wage established by
the Tennessee Department of Labor For Region 1 (Shélby

‘County). The benefit rates shall be the most current rates

described in the published schedule by the Memphis and West

Tennessee Building and Construction Trades Council, except as

otherwise provided in the Shelby County Code of Ordinances.
The applicable rate shall be determined at the time that the
project is awarded. In instances where Prevailing wage
applies, Prevailing Wage will override the Living Wage
requirement.

RIGHT TO REQUEST REMOVAL OF PROVIDER/CONSULTANT’s EMPLOYEES

The COUNTY may interview the personnel PROVIDER/CONSULTANT
assigns to COUNTY’s work. COUNTY shall have the right, at any
time, to request removal of any employee(s) of
PROVIDER/CONSULTANT, whom COUNTY deems to be unsatisfactory
for any reason. Upon such request, PROVIDER/CONSULTANT shall
use all reasonable efforts teo promptly replace such
employee(s) with substitute employee(s) having appropriate
skills and training.

INCORPORATION OF WHEREAS CLAUSES

The foregoing whereas clauses are hereby incorporated into
this Contract and made a part hereof.

DISCLOSURE OF REPORTS, DATA OR OTHER INFORMATION

Notwithstanding anything to the contrary contained herein or
within any other document supplied to COUNTY by
PROVIDER/CONSULTANT, PROVIDER/CONSULTANT understands and
acknowledges that COUNTY is a governmental entity subject to
the laws of the State of Tennessee and that any reports, data
or other information supplied to COUNTY by PROVIDER/CONSULTANT
due to Services performed pursuant to this Contract is subject
to being disclosed as a public record in accordance with the
laws of the State of Tennessece.

12
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31. ORGANIZATION STATUS AND AUTHORITY

a.

- PROVIDER/CONSULTANT represents and warrants that it is a

corporation, limited lizbility company, partnership, or
other entity duly organized, wvalidly existing and in good
standing under the laws of the state of Tennessee; it has
the power and authority to own its properties and assets
and is duly gualified to carry on its business in every
jurisdiction wherein such qualification is necessary.

The execution, delivery and performance of this Contract
by the PROVIDER/CONSULTANT has been duly authorized by
all requisite acticn and will not violate any provision
of law, any order of any court or other agency of

government, the organizational documents ~of
PROVIDER/CONSULTANT, any provision of any indenture,
agreement or other instrument to ‘which

PROVIDER/CONSULTANT is a party, or by which
PROVIDER/CONSULTANT’ s respective properties or assets are
bound, or be in conflict with, result in a breach of, or

constitute (with due notice or lapse of time or both) a

default under any such indenture, agreement or other
instrument, or result in the creation or imposition of

-any lien , charge or encumbrance of any nature whatsoever

upon any of the properties or assets.

32. INSURANCE REQUIREMENTS(for projects less than $1,000,000r00)

a.

- The PROVIDER/CONSULTANT shall purchase and maintain, in a

company or companies licensed to do business in the State
of Tennessee, such insurance as will protect the County
from claims which may arise. out of or result from the
PROVIDER/CONSULTANT’ s operations under the Contract,
whether such operations are performed by himself or by
any subcontractors or by anyone directly or indirectly
employed by any of them, or by anycne for whose acts the
PROVIDER/CONSULTANT cr subcontractor may be liable.

The insurance required shall be written for not less than
any limits of liability specified or required by law,
whichever is greater. Shelby County Government, its
elected officials, appointees and employees will be named
as additional insured. All policies will provide for
thirty (30) days written notice to COUNTY of cancellation
or material change in coverage provided. The
PROVIDER/CONSULTANT will maintain throughout the life of
this Contract insurance, through insurers rated A- or
better by A.M. Best, in the following minimum
requirements:
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Professional Liability Insurance - $1,000,000.00
per claim/$3,000,000.00 annual aggregate,
indicating if coverage is on occurrence basis or
claims—made. '

Commercial General Liability Insurance -
$1,000,000.00 limit per occurrence bodily injury
and property damage/$1,000,000.00 personal and
advertising injury/$2,000,000.00 General

~Aggregate/$2,000,000.00 ' Products-completed

Operations Aggregate, indicating the coverage is
provided on a c¢laims-made or on. an occurrence
basis. The insurance shall include coverage for the
following: '

Premises/Operation; .
XCU coverage, where applicable;
Products/Completed Operations;
Contractual Liability;
Independent Contractors;

Broad Form Property Coverage;
g. Personal Injury.

MO QO oW

Workers Compensation and Empleyers’ Liability

Insurance - Workers Compensation statutory limits
as . required by Tennessee. This policy should
include Emplovyers’ Iiability Coverage for

$1,000,000.00 per accident.

Business Automobile Liability Insurance -
$1,000,000.00 each accident for property damage and
personal injury. Coverage is to be provided on all
owned/leased autos, non-owned autos and hired autos.

PROVIDER/CONSULTANT shall provide County with a current
copy of the Certificate of Insurance at the time of
contracting and shall maintain said insurance during the
entire Contract period as well as provide renewal copies
on each anniversary date. The certificate holder is to
read: ' :

Shelby County Government
Contracts Administration
160 N. Main, Suite 550
Memphis, TN 38103

Upon termination or cancellation of insurance currently
in effect under this Contract, the PROVIDER/CONSULTANT
shall purchase an extended reporting endorsement and

14
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furnish evidence of same to the County.
NOTICE

Any notices required or permitted to be given under the
provisions of this Contract shall be effective only if in
writing and delivered either in person to the COUNTY’s
authorized agent or by First <Class or U.S. Mail to the
addresses set forth below, or to such other person or address
as either party may designate in writing and deliver as herein
provided:

COUNTY: Shelby County (Dept. name)
160 N. Main Street
Memphis, Tennessee 38103
Attn.: (Contact person)
and :
Shelby County Government
Contract Administration
160 N. Main St., Suite 550
Memphis, Tennessee 38103

'VENDOR:  Name of Vendor
Contact Person/Attn.:
Address
City/State/Zip

- HIPAA

' PROVIDER/CONSULTANT warrants to the COUNTY and State that it

is familiar with the requirements of the Health Insurance
Portability and Accountability Act of 1996 (HIPAA) and its

- accompanying regulations, and will comply with all applicable

HIPAA  requirements 1in the course of this Contract.
PROVIDER/CONSULTANT warrants that it will cooperate with the
COUNTY and State in the course of performance of the Contract
so that all parties will be in compliance with HIPAA,
including cooperation and coordination with COUNTY and State
privacy officials and other compliance officers required by
HIPAA and its regulations. PROVIDER/CONSULTANT will sign any
documents that are reasonably necessary to keep the State and
the COUNTY in compliance with HIPAA, including, but not

- limited to, business associate agreements.
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IN WITNESS WHEREOF, the parties hereto have set their
signatures for the purposes contained herein, on the day and date
first above written.

APPROVED AS TO FORM: SHELBY COUNTY GOVERNMENT
AND LEGALITY: '

Contract Administration/ Mark H. Luttrell, Jr., Mayor
Assistant County Attorney

(INSERT NAME OF PROVIDER/CONSUL'TANT /VENDOR)

BY:

TITLE:

CORPORATE ACKNOWLEDGMENT

(NOTE: To be used if the contracting party is a Corporation and is to be
placed after the signature lines.)

STATE OF
COUNTY OF

Before me, the undersigned Notary Public, in and for the State
and County aforesaid, personally appeared . , with whom T
am personally acquainted or proved to me on the basis of
satisfactory evidence, and who, upon oath, acknowledged
himself/herself to be president or other officer authorized by
appropriate Corporate action and/or Resolution to execute the
preceding instrument of the , the within named

bargainor, a cocrporation, and that he as such’ ’

executed the foregoing instrument for the purpose therein
contained, by signing the name of the corporation by
himself/herself as

WITNESS my hand and official seal at office this day of
» 20 .

Notary Public

My Commission Expires:

16
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35.

Address
city/State/Zip

HIPAR (If Health related)

- CONTRACTOR warrants to the COUNTY and State that it is

familiar - with the requirements of the Health Insurance
Portability and Accountability Act of 1996 (HIPAA) and its
accompanying regulations, and will comply with all applicable
HIPAA requirements in the course of this Corntract. CONTRACTOR
warrants that it will cooperate with the COUNTY and State in
the course of performance of the Contract so that all parties
will be in compliance with HIPAA, including cooperation and
coordination with COUNTY and State privacy officials and other
compliance officers required by BIPAA and its regulations.
CONTRACTOR will sign any documents that are reasonably
necessary to keep the State and the COUNTY in compliance with
HIPAA, including, but not 1limited to, business associate
agreements.

" ORDER OF APPLICATION OF CONTRACT AND SUPPORTING EXHIBITS

In the event of a discrepancy Or conflict between the terms of
this Contract, the Request for Proposal (Exhibit A) and/or the
Response to the Proposal (Exhibit B), the terms of this
Contract shall control followed by the Reguest for Proposal
(Exhibit A} and, lastly the Response to the pProposal (Exhibit
B) .

It is agreed that the following documents are made a part of
an incorporated fully into this construction Contract:

“A. Performance Bond

B. Labor and Material Bond

C. Insurance Certificate

D. Bid Specifications (RFP$#10-003-58, Exhibit “A")

E. Contractor’s Bid/Proposal (Exhibit “B”)

E. List of subcontractors who will be performing work on
project with attached required information (Exhibit “C”)

G. Exhibit “D”, Construction Justification

gtatement (Only If Projects Are Over $100,000)

PERFORMANCE AND LABOR AND MATERIALS BONDS

CONTRACTOR will provide COUNTY within ten (10) days from
inception date of this Contract a Performance and Labor
Materials Bond each in the amount of 100% of the Contract
price for each year that this contract is in effect. Said
Bonds may be pro-rated for the initial year in the event that

16
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this period of time is less than full twelve (12) month
period.

IN WITNESS WHEREOF, the parties hereto have set thelr
signatures for the purposes contained herein, on the day and date
first above written.

APPROVED AS TO FORM SHELBY COUNTY GOVERNMENT
AND LEGALITY:

_ e
Contract Administration Mark H. Luttrell, Jr. Mayor

Assistant County Attorney

(INSERT NAME OF CONTRACTOR/VENDOR)

BY:
TITLE:
CORPORATE ACKNOWLEDGMENT

STATE OF
COUNTY OF

Before me, the undersigned Notary public, in and for the State ,
and County aforesaid, personally appeared , with whom I
am personally acquainted ©or proved to me oOnh the basis of
satisfactory evidence, and who, upon  oathy acknowledged

himsel€/herself to be president OF other officer authorized by
appropriate Corporate action and/or Resolution to execute the
preceding instrument of the , the within named
bargainor, & corporation, and that he as such ;
executed the foregolng instrument for the purpose therein
contained, by signing the name of the corporation by
himself/herself as .

WITNESS my hand and official seal at office this - day of
, 20 .

e —

Notary Public

My Commission Explres:

17
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ADDENDUM NO. 9

SHELBY COUNTY
FORM FOR
COUNTY/CONTRACTOR AGREEMENT
with
EXHIBIT “A”, CONTRACTOR’S BID/PROPOSAL
EXHIBIT “B”, GENERAL CONDITIONS
a EXHIBIT “C”, LIST OF SUBCONTRACTORS
EXHIBIT “D”, CONSTRUCTION JUSTIFICATION

STATEMENT |
(ONLY IF PROJECTS ARE OVER $100,000)



CONTRACT

This contract (the “Contract”) entered intc this day
of _ , 20 , and between SHELBY COUNTY GOVERNMENT,
hereinafter referred to as "COUNTY" and ’

hereinafter referred to as "CONTRACTOR".

WITNESSETH

WHEREAS,  the COUNTY issued Request for Proposal
# - for Shelby. County Government -
, hereinafter in this Contract

referred to as “PROJECT”; and

WHEREAS, the CONTRACTOR submitted a bid/proposal in accordance
with bid specifications, a copy of which is attached hereto as
Exhibit “B” and incorporated herein by reference, of which said bid

was accepted by COUNTY.

NOW THEREFORE, for and in consideration of mutual promises and
covenants herein contained, CONTRACTOR agrees and undertakes the
PROJECT in accordance with the Bid Specifications which are on file
in the Shelby County Purchasing Department and which are
incorporated herein by reference at the price quoted for said
PROJECT by CONTRACTOR. '

I. SCOPE OF WORK

1. The CONTRACTOR shall provide the services as outlined within
the County’s Request for Proposal # for Shelby
County Government- ' - and

CONTRACTOR’ S response thereto which are attached hereto as
Exhibits “A” and “B” respectively and incorporated herein by
reference as 1f stated verbatim (the “Services”).

2.. CONTRACTOR .shall coordinate all work with COUNTY through the
Shelby County FEngineering Department. Work shall be completed
within one hundred eighty (180) days of the date noted on the

notice to proceed from Shelby County Government. It is
expected that Phase and/or  will be authorized after
approval of the budget for the fiscal year starting
July 1, , however; if funds are not allocated to fund one

or more of the additionzl phases, they shall be deducted from
this contract.
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II.

The CONTRACTOR shall give a Performance Bond and Labor and
Material Bond, each equal to one-hundred percent (100%) of the
amount of the Contract, with surety to be approved by the
COUNTY, conditioned upon the full and faithful performance of
all the terxrms and conditions of the Contract with special.
reference to paying in full in lawful money of the Untied
States, all Jjust and wvalid claims for material and labor
entered into for the said work covered by this Contract. That
further, this Contract shall not take effect until these Bonds
have been executed and approved by the County.

All work by CONTRACTOR is to be performed in a manner
satisfactory to COUNTY, and in accordance with the established -
customs, practices and procedures of COUNTY, CONTRACTOR is to
periodically request sufficient conferences to insure that the
work is being done by CONTRACTOR in a satisfactory manner in
accordance with the specifications as set - forth in Exhibit A
and as directed by the County Engineer.

TERM AND COMPENSATION

The term of this Contract (the “Term”) will commence upon the
execution of this Contract and continue for a periocd of one
hundred eighty (180) days. If authorization for the work is
given its phases term shall extend to one hundred eighty (180)

~days from the last authorized phase, but shall not extend past

a period of twenty four (24) months.

The COUNTY agrees to compensate the CONTRACTOR for the
provision of the Services in . accordance with Cost and Fees
section of the Response to Regquest for bid, attached hereto as
Exhibit “B” and incorporated herein by reference.

In any event, the sum total of the total for the services
provided by CONTRACTOR shall not to exceed
(&

) (“the fee”) during any term of this Contract which shall
include all reimbursable expenses. It is the duty of the
CONTRACTCOR to monitor such fees, costs, and expenses to ensure
the CONTRACTOR does not exceed this total dollar amount. The
COUNTY expressly reserves the right to deny payment of any
amount billed in exCess of

($ ).

The CONTRACTOR shall submit invoices ©To the COUNTY on a
monthly basis. Invoices shall be submitted in duplicate to
the address set forth in the NOTICE section of this Contract
to the attention of . The CCUNTY shall pay such

invoices within forty five (45) days of its receipt and
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- approval of said invoices. = The COUNTY is not obligated to

pay, and will withhold from payment, any amounts the COUNTY
has in dispute with the CONTRACTOR based on CONTRACTOR’S non-
performance or negligent performance of any of the Services
under this Contract. '

CONTRACTOR shall not be permitted or authorized to incur costs
beyond the extent that purchase orders have been issued on
approved contracts and/or purchases priocr to the commencement
date, during the term of the contract, and/or subsegquent to
the termination date of County contracts or purchases without
prior, expressly written, appropriate authcorization pursuant
to County purchasing procedures and rules and regulations.
County 1is not obligated to pay nor shall CONTRACTOR be
entitled to receive payments for contract fees and expenses
incurred in violation of this provision.

GENERAL CONDITIONS

The parties further agree as follows:

1.

CONTROL

All Services by the CONTRACTOR will be performed in a manner
satisfactory to the COUNTY, +and in accordance with the
generally accepted business practices and procedures of the’

 COUNTY.

CONTRACTOR'S PERSONNEL

The CONTRACTOR certifies that it presently has adequate
qualified personnel to perform all Services required under
this Contract. All work performed during the Term of this

- Contract will be supervised by the CONTRACTOR. The CONTRACTOR

further certifies that all of its employees adssigned to sérve
the COUNTY have such knowledge and experience as required to
perform the duties assigned to them. Any employee of the

. CONTRACTOR who, in the opinion of the COUNTY, is incompetent,

or whose conduct becomes detrimental t©o the work, shall
immediately be removed from association with the Services
under this Contract.

INDEPENDENT STATUS

a. Nothing in this Contract shall be deemed to represent
that the CONTRACTOR, or any of the CONTRACTOR's employees
or agents, are the agents, representatives, or employees
of the COUNTY. The CONTRACTOR will be an independent
CONTRACTOR over the details and means for performing the
Services under this Contract. Anything in this Contract



which may appear to give the COUNTY the right to direct
the CONTRACTOR as to the details of the performance of
the Services under this Contract or to exercise a measure
of control over the CONTRACTOR is solely for purposes of
compliance with local, state and federal regulations and
means that the CONTRACTOR will follow the desires of the
COUNTY cnly as to the intended results of the scope of
this Contract.

b. It 1is further expressly agreed and understood by
CONTRACTOR that neither it nor its employees or agents
are entitled to any benefits which normaliy accrue to
employees of the COUNTY; that CONTRACTOR has been
retained by the COUNTY tec perform the Services specified
herein (not hired) and that the remuneration specified
herein is considered fees for the Services performed (not
wages) and that invoices submitted to the COUNTY by
CONTRACTOR for the Services performed shall be on the
CONTRACTOR' s letterhead.

REPORTS

CONTRACTOR shall prepare and submit quarterly reports of its
activities, funded under this Contract, to the originating.
department and the Contract Administration Department of the
COUNTY. The reports shall include an itemization of the use
of COUNTY’s funds, pertinent information pursuant to the
applicable Living Wage Ordinance, and shall be inclusive of
specific Services delivered. Any such reports provided to the
COUNTY shall be prepared with the understanding that the
COUNTY may make such reports available to the public. The
quarterly reports and all books of account and financial
records that are specific to the work performed in accordance
with this Contract may be subject to audit by the Director of
the Division of Administration and Finance of the COUNTY. The
COUNTY shall have the right to withhold future disbursement of
funds under this Contract and any future Contracts until this
provision has been met.

TERMINATION OR ABANDONMENT

a. It shall be cause for the immediate termination of this

Contract if, after its execution, the COUNTY determines
that:

i) Either the CONTRACTCR or any of its principals,
partners or corporate officers, if a corporation,
including the corporation itself, has pled nolo
contendere, or has pled or been found guilty of a
criminal wviclation, whether state or federal,



involving, but not limited to, governmental sales
or purchases, including but not limited to the
rigging of bids, price fixing, or any other
collusive and illegal activity pertaining to
bidding and governmental contracting:; or

ii) CONTRACTOR has subcontracted, assigned, delegated,
transferred its rights, obligations or interests
under this Contract without the COUNTY's consent or
approval; or

iii) CONTRACTOR. has filed bankruptcy, become insolvent

- or made an'assignment for the benefit of creditors,

or a receiver, or similar officer has been

appointed to take charge of all or part of
CONTRACTOR assets. '

The COUNTY may terminate the Contract upon five (5) days
written notice by the COUNTY or its authorized agent to
the CONTRACTOR for CONTRACTOR’s failure to provide the
Services specified under this Contract.

This Contract may be terminated by either party by giving
thirty (30) days written notice to the cther, before the
effective date of termination (the “Termination Date’”).
In the event of such termination; the CONTRACTOR shall ke
- paid for all Services rendered prior to the Termination
Date, provided the CONTRACTOR shall have delivered to
COUNTY such statements, accounts, reports and other
materials as regquired under this Contract; however,
CONTRACTOR shall not be compensated for any anticipatory
profits that have not been earned as of the date of the
Termination Date. All Services completed by CONTRACTOR
prior to the Termination Date shall be documented and
tangible work documents shall be transferred teo and
become the sole property of the COUNTY prior to payment
for the Services rendered.

Notwithstanding the above or any section herein to the
contrary, CONTRACTOR shall not be relieved of liability
to the COUNTY for damages sustazined by the COUNTY by
virtue of any breach of the Contract by CONTRACTOR and
the COUNTY may withhold any payments to CONTRACTOR for
the purpcse of setoff until such time as the exact amcunt
of damages due the COUNTY from CONTRACTOR is determined.

The COUNTY has the option to cancel the Agreement and/or
any Renewals 1f the County is put on notice of legal
problems with CONTRACTOR or any of 1ts principals,
partners, corporate officers, or agents, involving
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allegations of dishonesty, improper business conduct, or
criminal activity. Cancellation under this provision
shall be immediate and effective upon notice. The COUNTY
reserves the right to exercise this provision at its
discretion and any decision rendered by the COUNTY under
this provision constitutes a final determination of the
matter the public welfare requiring it.

COMPENSATION -FOR CORRECTIONS

No compensation shall be due or payable to CONTRACTCR.pursuant
to this Contract for any CONTRACTOR's Services performed by
the CONTRACTOR in connection with effecting of corrections to
the design of the Services, when such corrections are required
as a direct result of negligence by the CONTRACTOR to properly
fulfill any of his obligations as set forth in this Contract.

SUBCONTRACTING, ASSIGNMENT OR TRANSFER

a. Any subcontracting, assignment, delegation or transfer of
all or part of the rights, responsikilities, or interest
of either party to this Contract is prohibited unless by
written consent of the other party. No subcontracting,
assignment, delegation or transfer shall relieve the
CONTRACTOR from performance of the Services under this
Contract. The COUNTY shall not be responsible for the
fulfillment of +the CONTRACTOR's obligations to its
transferors or subcohtractors. '

b. Upon the request of the other party, the subcontracting,
assigning, delegating or transferring party shall provide
all documents evidencing the subcontract, assignment,
delegation or transfer.

CONFLICT OF INTEREST

The CONTRACTOR covenants that it has no public or private
interest, and will not acguire directly. or indirectly any
interest which would conflict 1in any manner with the
performance of the Services. The CONTRACTOR warrants that no
part of the total Contract Fee shall be paid directly or
indirectly to any cofficer or employee of the. COUNTY as wages,
compensation, or gifts in exchange for acting as ocfficer,
agent, employee, subcontractor or contractor to the CONTRACTOR
in connection with any work contemplated or performed relative
to this Contract.

CONTINGENT FEES

The CONTRACTOR warrants that it has not employed or retained
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any company or person other than a bona fide emplcyee working
solely for the CONTRACTOR, to solicit or secure this Contract,
and that it has not paid or agreed to pay any company or
person, other than a bona fide employee working solely for the
CONTRACTOR any fee, commission, percentage, brokerage fee,
gift, or any other consideration contingent upon or resulting
from the award or making of this Contract. For breach or
violation of this warranty, the COUNTY will have the right to
recover the full amount of such fee, commission, percentage,
brokerage fee, gift, or other consideration. ' :

EMPLOYMENT OF CQUNTY WORKERS

The CONTRACTOR will not engage, on a'full, part-time, or any
other basis during the Term of the Contract, any professional
or technical personnel who are or have been at any time during

“the Term of the Contract in the employ. of the COUNTY.

ACCESS TO RECORDS

During all phases of the work and Servicés to be provided
hereunder, CONTRACTOR agrees to permit duly authorized agents
and employees of the COUNTY to enter CONTRACTOR's offices for
the purpose of inspections, reviews and audits during ncrmal
working hours. Reviews may also be accomplished at meetings

"that are arranged at mutually agreeable times and places. The

CONTRACTOR will maintain all books, documents, papers,
accounting records, and other evidence pertaining to the Fee
paid under this Contract and make such materials available at
their offices at all reasonable times during the Term of this
Contract and for three (3) years from the date of payment
under this Contract for inspection by the COUNTY or by any
other governmental entity or agency participating in the
funding of this Contract, or any authorized agents thereof.
Copies of said records shall be furnished to the COUNTY upocn
request. '

ARBITRATION

Any dispute concerning a question of fact in connection with
the work not disposed of by agreement between the CONTRACTOR
and the COUNTY will be referred to the Shelby County Contract
Administrator or its duly authorized representative, whose
decision regarding same will be final.

RESPONSIBILITIES FOR CLAIMS AND LIABILITIES

a. CONTRACTOR shall indemnify, defend, save and hold
harmless the COUNTY, and its elected officials, cfficers,
employees, agents, assigns, and instrumentalities from



14.

and against any and all claims, liability, losses or
damages—including but not limited to Title VII and 42 USC
1983 prohibited acts-arising out of or resuliting from any
conduct; whether actions or omissions; whether
intentional, unintentional, or negligent; whether legal
or illegal; or otherwise that occur in connection with or
in breach of this Contract or in the performance of the
Services hereunder, whether performed by the CONTRACTOR
its subcontractors, agents, employees or assigns. This
indemnification shall survive the termination or
conclusion of this Contract.

CONTRACTOR expressly understands and agrees that any:
insurance protection required by this Contract or
otherwise provided by the CONTRACTOR shall in no way
limit the responsibility to indemnify, defend, save and
hold harmless the CQOUNTY or its elected officials,
officers, employees, agents, assigns, and
instrumentalities as herein provided.

The COUNTY has no obligation to provide legal cocunsel or
defense to CONTRACTOR or its subcontractors in the event
that a suit, claim or action of any character is brought
by any. person not a party to this agreement against
CONTRACTOR as a result of or relating to performance of
the Services under this Contract. :

Except as expressly provided herein, the COUNTY has no
obligation for the payment of any judgment or the
settlement of any claims against CONTRACTOR as a result
of or relating to performance of the Services under this
Contract.

CONTRACTOR shall immediately notify the COUNTY of any
claim or suit made cor filed against CONTRACTOR or its
subcontractors regarding any matter resulting from or
relating to CONTRACTOR’s performance of the Services
under this Contract and will cooperate, assist and

~consult with the COUNTY in the defense or investigation

thereof.

GENERAL COMPLIANCE WITH LAWS

a.

The CONTRACTOR certifies that it is gqualified or wilil
take steps necessary te gualify to do business in the
State of Tennessee and that it will take such action as,
from time to time, may be necessary to remain so
qualified and it shall obtain, at 1its expense all
licenses, permits, insurance, and governmental approvals,
if any, necessary to¢ the perfermance of the Services
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under this Contract.

b. The CONTRACTOR is assumed to be familiar with and agrees
that at all times it will observe and comply with all
federal, state, and local laws, ordinances, and
regulations in any manner affecting the performance of .
the Services. The preceding shall include, but is not
limited to, compliance with all Equal Employment
Cppertunity laws, the Fair Labeor Standards Act,
Occupational - Safety and Health Administration (OSHA)
requirements, and the Americans with Disabilities Act

{ADA) .
C. This Contract will be'interpreted in accordance with the
laws of the State of Tennessee. By execution of this

Contract, . the CONTRACTOR agrees that all actions, whether
sounding in contract or in tort, relating to the
validity, construction, interpretation and enforcement of
this Contract will be instituted and litigated in the
courts of the State of Tennessee, located in Shelby
County, Tennessee, and in no other. In accordance
herewith, the parties %o this Contract submit to the
jurisdiction of the courts of the State of Tennessece
located in Shelby County, Tennessece.

. NON-DISCRIMINATION

The CONTRACTOR hereby agrees, warrants, and assures compliance
with the provisions of Title VI and VII of .the Civil Rights
Act of 1964 and all other federal statutory laws which provide
in whole or in part that no person shall be excluded from
participation or be denied benefits of or be otherwise
subjected to discrimination in the performance of this
Contract or in the employment practices of the CONTRACTOR on
the grounds of handicap and/or disability, age, race, color,
religion, sex, national origin, or any other classification
protected by federal, Tennessee State Constitutional or
statutory law. The CONTRACTOR shall upon request show proof of
such ncon-discrimination and shall post in conspicuous places
available to all employees and applicants notices of non-
discrimination. '

ENTIRE AGREEMENT

This Contract represents the entire and integrated agreement
between the parties and supersedes all pricr negotiaticns,
representations or agreements, whether cral or written.
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AMENDMENT

This Contract may be modified or amended only by written
instrument signed by both parties.

SEVERABILITY -

If any provision of this Contract is held to be unlawful,
invalid or unenforcezble under any present or future laws,
such provision shall be fully severable; and this Contract
shall then be construed and enforced as if such unlawful,
invalid or unenforceable provision had not been a part hereof.
The remaining provisions of this Contract shall remain in full
force and effect and shall not be affected by such unlawful,
invaiid or unenforceable provision or by its severance here
from. Furthermore, in lieu of such unlawful, invalid, or
unenforceable provision, there shall be added automatically as
a part of this Contract a legal, wvalid and enforceablie
provision as similar in terms to such unlawful, invalid or
unenforceable provision as possible. '

NO WAIVER OF CONTRACTUAL RIGHT

No walver of any term, condition, default, or breach of this
Contract, or of any document executed pursuant hereto, shall
be effective unless in writing and executed by the party
making such waiver; and no such waiver shall operate as a
waiver of either (a) such term, condition, default, or breach
on any other occasion or (b) any other term, condition,
default, or breach of this Contract or of such document. No
delay or failure to enforce any provision in this Contract or
in any document executed pursuant hereto shall operate as a
waiver of such provision or any other provision herein or in
any document related hereto. The enforcement by any party of
any right or remedy it may have under this Contract or
applicable law shall not be deemed an election of remedies or
otherwise prevent such party from enforcement of one or more
other remedies at any time. '

MATTERS TO BE DISREGARDED

The titles of the several sections, subsections, and
paragraphs set forth in this contract are inserted for
convenience of reference only and shall be disregarded in
construing or interpreting any of the provisions of this
Contract.

SUBJECT TO FUNDING

This Contract is subject to annual appropriations of funds by

10
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the Shelby County Government. In the event sufficient funds
for this Contract are not appropriated by Shelby County
Government for any of its fiscal period during the Term
hereof, then this Contract will be ferminated. In the event
of such termination, the CONTRACTOR shall be entitled to
receive iust and equitable compensation for any satisfactory
work performed as of the Termination Date.

TRAVEL EXPENSES

FOLLOWING PARAGRAPH (TO BE USED IF THE INTENT OF COUNTY IS
THAT TEE COUNTY WILL REIMBURSE TRAVEL EXPENSES IN ADDITION TO
OTHER FEES OR AMOUNTS IN THE CONTRACT.) '

All travel expenses payable under this Contract shall be in
accordance with the County Travel Policy and Procedures. This
includes advance written travel authorization, submission of
travel claims, documentation reguirements, and reimbursement
rates. No travel advances will be made by the County.

NON-LIABILITY FOR CONTRACTOR EMPLOYEL TAXES

Neither CONTRACTOR nor its personnel are COUNTY'’s employees,
and COUNTY shall not take any action or provide CONTRACTOR’s
personnel with any benefits and shall have no liability for
the following:

a. Withholding FICA (Social Security) from CONTRACTOR's
payments;

b. Making state or federal unemployment insurance
contributions on behalf of CONTRACTOR or its persconnel;

C. Withholding state and federal income tax from payment to
CONTRACTOR;

d. Making disability insurance contributions on behalf of
CONTRACTOR;

e. Obtaining workers’ compensation insurance on behalf of

CONTRACTOR or CONTRACTOR's personnel.

INCORPORATION OF OTHER DOCUMENTS

a. CONTRACTOR shall provide Services pursuant to this
Contract in accordance with the terms and conditions set
forth within the Shelby County Request for Propocsals/Bids
as well as the Response of CONTRACTOR thereto, all of
which are maintained on file within the Shelby County

11
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Purchasing Department and incorporated herein by
reference.

b. It is understood and agreed between the parties that in
the event of a variance between the terms and conditions
of this Contract and any amendment thereto and the terms
and conditions contained either within the Request for
Proposals/Bids or the Response thereto, the terms and
coenditions of this Contract as well as any amendment
shall take precedence and contrel the relationship and
understanding of the parties.

CONTRACTING WITH LOCALLY OWNED SMALL BUSINESSES

The CONTRACTOR shall take affirmative acticn to assure that
Locally Owned Small Businesses that have been certified by the
COUNTY are utilized when possible as sources of supplies and
equipment,;, construction and services.

LIVING WAGE ORDINANCE AND PREVAILING WAGE ORDINANCE

Living Wage - 1In accordance with Ordinance Number 328,
commonly referred to as the Living Wage Ordinance, all
persons/entities engaged in service contracts with the County,
including but not limited to both prime and subcontractors,
shall pay a Living Wage to employees for all work performed on
said service contract, as defined in the Living Wage
Ordinance. Proof of such compensation must be evidenced as
required in the Living Wage Ordinance.

Prevailing Wage - Any firm, individual, partnership or
corporation awarded a contract by the COUNTY for the
construction of, improvement, enlargement, alteration or
replacement of a public work or project in excess of $500,000
and any subcontractors of such public work or project in
excess of 8$100,000 (“Recipient”) shall be required to pay
local prevailing wages and benefits for laborers, mechanics,
or other listed classifications as defined by the Tennessee
Department of Labor. The prevailing wage rate shall be the
most current State of Tennessee prevailing wage established by
the Tennessee Department of Labor For Region 1 (Shelby
County) . The benefit rates shall be the most current rates
described in the published schedule by the Memphis and West

Tennessee Building and Censtruction Trades Council, except as

otherwise provided in the Shelby County Code of Ordinances.
The applicable rate shall be determined at the time that the
project is awarded.  In instances where Prevailing wage
applies, Prevailing Wage will override the Living Wage
requirement. ' :

12
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RIGHT TC REQUEST REMOVAL OF CONTRACTOR’'s EMPLOYEES

The COUNTY may interview the personnel CONTRACTOR assigns to
COUNTY’s work. COUNTY shall have the right, at any time, to
request removal of any employee(s) of CONTRACTOR, whom COUNTY
deems to be unsatisfactory for any reason. Upcn such reguest,.
CONTRACTOR shall wuse all reasocnable efforts to promptly
replace such employee(s) with substitute employee(s) having
appropriate skills and training. '

INCORPORATION OF WHEREAS CLAUSES

The foregoing whereas clauses are hereby incorporated into
this Contract and made a part hereof.

DISCLOSURE OF REPORTS, DATA OR OTHER INFORMATION

Notwithstanding anything to the contrary contained herein or
within any other document supplied to COUNTY by CONTRACTOR,
CONTRACTOR understands and acknowledges that COUNTY is a
governmental entity subject to the laws of the State of
Tennessee and that any reports, data or other information
supplied to COUNTY by CONTRACTOR due to Services performed
pursuant to this Contract is subject to being disclosed as a
public record in accordance with the laws of the State of
Tennessee.

ORGANIZATION STATUS AND AUTHORITY

a. CONTRACTOR represents and warrants that it is a
corporation, limited liability company, partnership, or
other entity duly organized, validly existing and in good
standing under the laws of the state of Tennessee; it has
the power and authority to own its properties and assets
and is duly qualified to carry on its business in every
jurisdiction wherein such qualification is necessary..

b. The execution, delivery and performance of this Contract
by the CONTRACTOR has been duly authorized by all
requisite action and will not violate any provision of
law, any order of any court or other agency of
gevernment, the organizational documents of CONTRACTOR,
any provision of any indenture, agreement or other
instrument to which CONTRACTOR is a party, or by which
CONTRACTOR’ s respective properties cr assets are bound,
cr be in conflict with, result in a breach of, or
constitute (with due notice or lapse of time or both) a
default under any such indenture, agreement or other
instrument, or result in the creation or imposition cof
any lien , charge or encumbrance of any nature whatsocever

13
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upon any of the properties or assets.

INSURANCE REQUIREMENTS

a.

The CONTRACTOR shall purchase and maintain, in a company
or companies licensed to do business in the State of
Tennessee, such insurance as will protect the County from
claims which may arise out of or result from the
CONTRACTOR’ s operations under the Contract, whether such
operations are ©performed Dby - himself or by any
subcontractors or by anyone directly or indirectly
employed by any of them, or by anyone for whose acts the
CONTRACTOR or subcontractor may be liable.

The insurance required shall be written for not less than
any limits of liability specified or required by law,
whichever 1is greater. Shelby County Government, its

~elected officials, appointees and employees will be named

as additional insured. All policies will provide for
thirty (30) days written notice to COUNTY of cancellation
or material change in coverage provided. The CONTRACTOR
willi maintain throughout the 1life of this Contract
insurance, through insurers rated A~ or better by A.M. .
Best, in the following minimum requirements:

i) Errors and Omissions/or Professional Liability
coverage with limits of $1,000,000.00 per
occurrence/$3,000,000.00 annual aggredgate,

indicating if coverage is on occurrence basis or
claims made.

ii) Commercial General Liability coverage with minimum
limits of $1,000,000.00 per occurrence bodily
injury and property damage/ $1,000,000.00 personal
and = advertising injury/$2,000,000.00 general
aggregate coverage, $2,000,000.00 annual aggregate
products/completed operations, indicating whether
coverage provided on a claims-made or on an
occurrence basis. The insurance shall include
coverage for the following:

Premises/Operation;

XCU coverage, where applicable
Products/Completed Operations;
Contractual Liability;
Independent Contractors;

Broad Form Property Coverage;
Personal Injury.

Qo onN oW
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iii) Workers Compensation and Employers’ ILiability
Insurance - Workers’ compensation statutory limits
as required by Tennessee. This policy should
include Employers’ Liability coverage for
$1,000,000.00 per accident.

iv) Business Automobile ILiability Insurance - minimum
limit of $1,000,000.00 each accident for property
damage and personal injury. Coverage 1is to be
provided on all owned/leased, hired and non-owned
autos.

c. CONTRACTOR shall provide County with a current copy of
the Certificate of Insurance at the time of contracting
and shall maintain said insurance during the entire
Contract period as well as provide renewal copieés on each
anniversary date. The certificate holder is to read:

Shelby County Government
Contract Administratiocn
160 N. Main, Suite 550
Memphis, TN 38103

d. Upon termination or cancellation of insurance currently
in effect under this Contract, the CONTRACTOR shall
purchase an extended reporting endorsement and furnish
evidence of same to the County.

NOTICE

Any notices required or permitted to be given under the
provisions of this Contract shall be effective only if in
writing and delivered either 1in person to the COUNTY’s
authorized agent or by First Class or U.S. Mail to the
addresses set forth below, or to such other person or address
as either party may designate in writing and deliver as herein
provided:

COUNTY: Shelby County (Dept. name)
160 N. Main Street
Memphis, Tennessee 38103
Attn.: (Contact person)

and

Shelby County Government
Contract Administration
‘160 N. Main St., Suite 550
Memphis, Tennessee -~ 38103

VENDOR: Name of Vendor
Contact Person/Attn:

15
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GENERAL CONDITIONS OF THE
CONTRACT FOR CONSTRUCTION

ARTICLE T
CONTRACT DOCUMENTS

1.1 Definitions

1.1.1 The Contract Documents

The Contract Documents consist of the County/Contractor Agreement,
the conditions of the Contract (General, Supplementary and other
conditions), the Drawings, the Specifications, and all Addenda .
issued prior to and all modifications issued after execution of the
Contract. A Modification 1s (1) -a written amendment to the
Contract signed by both parties, (2) a Change Order, (3) a written
interpretation issued by the Engineer pursuant to Subparagraph
2.2.8, or (4) a written order for a minor change in the Work issued
by the Engineer pursuant to Paragraph 12.3. The Contract Documents
include Bidding Documents such as the Advertisement or invitation
to Bid, the Instructions tc Bidders, sample forms, the Contractors
Bid or portions of Addenda relating to any of these, and other
documents specifically enumerated in the County/Contractor
Agreement . :

1.1.2 The Contract

The Contract Documents, and all documents incorporated therein,
form the Contract for Construction. This Contract represents the
entire and integrated agreement between the parties hereto and
supersedes all prior negotiations, representations, or agreements,
either written or oral. The Contract may be amended or modified
only by a Modification as defined in Subparagraph 1.1.1. The
Contract Documents shall not be construed to create any contractual
relationship of any kind between the Engineer and the Contractor,
but the Engineer shall be entitled to performance of obligations
intended for his benefit, and to enforcement thereof. Nothing
contained in the Contract Documents shall create any contractual
relationship between the County or the Engineer or any
Subcontractor or sub-subcontractor.

Initial
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1.1.3 The Work

The Work comprises the completed construction required by the
contract Documents and includes all iabor necessary to produce such
construction, and all materials and equipment incorporated or to be
incorpeorated in such construction.

1.1.4 The Project

The Project is the total construction of which the Work performed
under these Contract Documents may be the whole or a part.

172 Execution Correlation and Intent

1.2.1 © The Contract Documents shall be signed in not less than
four originals by the County and Contracter. If either County or
Contractor or both do not sign the Conditions of the Contract,
Drawings, Specifications, or any of the other Contract Documents,
the Engineer shall identify such Documents. '

1.2.2 - By executing the Contract, the Contractcor represents that
he has visited the site, familiarized himself with the local
conditions under which the Work is to be performed, and correlated
his observations with the requirements of the Contract Documents.

1.2.3 The intent of the Contract Documents is to incliude all

items necessary for the proper execution and completion of the
Work. The Contract Documents are complementary, and what is

reguired by any one shall be as binding as if reguired by all.
Work not specifically set forth in the Contract Documents will not
be required unless it is consistent with work that is specifically
set forth in the Contract Documents or is reasonably inferable from
the Contract Documents as being necessary to produce the intended
results. Words and abbreviations, which have well-known technical
or trade meanings are used in the Contract Documents in accordance
with such recognized meanings.

1.2.4 The organization of the Specifications into divisions,
sections, and articles, and the arrangement of Drawings shall not
control the Contractor in dividing the Work among Sub-contractors
or in establishing the extent of Work te be performed by any trade.

Initial
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1.3 Ownership and Use of Documents

1.3.1 All Drawings, Specifications and copies thereof furnished
by the Engineer are the property of the County. They are to be
used only with respect to this Project and are not to be used on
any other project. With the exception of one contract set for each
party to the Contract, such documents are tc be returned or
suitably accounted for to the Engineer on request at the completion
of -the Work. Submission or distribution to meet official
regulatory requirements or for other purposes in connection with
the Project i1s not to be construed as publication in derogation of
the Engineer’s common law copyright or other reserved rights. The
Engineer will furnish, free of charge, to the Contractor sufficient
sets of Contract Documents to execute the Work not to exceed ten
(1C)days. The Contractor may purchase additional sets by paying
reproduction costs. ‘

ARTICLE IT
ENGINEER
2.1 Definition
2.1.1 The Engineer is the person lawfully licensed to practice

engineering, or any entity lawfully practicing engineering
identified as such in the County/Contractor Agreement, and is
referred to throughout the Contract Documents as if singular in
number and masculine in gender. The term Engineer means the
Engineer or his authorized representative.

2.2 Administration of the Contract

2.2.1 The Engineer will'provide administration of the Contract
as hereinafter described.

2.2.2 The Engineer will be the County’s representative during

censtruction and until final payment is due. The Engineer will
advise and consult with the County. The County’s instructions to
the Contract shall be forwarded through the Engineer. The Engineer
will have authority to act on behalf of the County only to the
extent provided in the Contract Documents, unless otherwise
modified by written instrument signed by the County.
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2.2.3 The Engineer will visit the site at intervals appropriate
to the stage of construction to familiarize himself generally with
the progress and quality of the Work and to determine in general if
the Work is proceeding in accordance with the Contract Documents.
On the basis of his on-site observations as an Engineer, he will
keep the County informed of the progress of the Work, and will
endeavor to guard the County against defects and deficiencies . in
the Work of the Contractor. '

2.2.4 The Engineer will not be responsible for and will not
have control or charge of construction means, methods, techniques
or procedures, or for safety precautions and programs in connecticn
with the Work, and he will not be responsible for the Contractor’s
failure to carry out the Work in accordance with the Contract
Documents. The Engineer will not be responsible for or have
control or chargée over the acts or omissions of the Contractor,
Subcontractors, or any of their agents or employees, or any other
persons performing any of the Work. '

2.2.5 The Engineer shall at all times have access to the Work
wherever it is in preparation and progress. The Contractor shall
provide facilities for such access sc the Engineer may perform his
functions under the contract documents.

2.2.6 Based on the Engineer’s cbservations and an evaluation of
the Contractor’s Applications for Payment, the Engineer will
determine the amounts owing to the Contracter and will issue
Certificates for Payment in such amounts as provided in Paragraph
9.4. '

2.2.7 - The Engineer will render interpretations necessary for
the proper execution or progress of the Work, with reasonable
promptness and in accordance with any time limit agreed upon so as
to cause no deiay of the Project. Either party to the Contract may
make written request to the Engineer for such interpretations.

2.2.8 All interpretations and decisions of the Engineer shall
be consistent with the intent of and reasonabkly inferable from the
Contract Documents and will be in writing or in the form of
drawings.

2.2.9 The Engineer’s decision in matters relating to artistic
effect will be final if consistent with the intent of the Contract

Initial



6

Documents. The Engineer shall rule on all claims and disputes that
relate to the interpretation of the Contract Documents.

2.2.10 -The Engineer will have authority to reject Work which
does not conform to the Contract Documents. Whenever, 1in his
opinion, he <considers it necessary or advisable for the
implementation of the intent of the Contract Documents, he will
have authority to require special inspecticn or testing of the Work
in accordance with Subparagraph 7.7.2 whether or not such Work be
then fabricated, installed or completed. 1In the event the Engineer
determines that any Work deleted by the Contractor shculd have been
performed by the Contractor under the Contract Documents, he shall
issue a final determination that the Contractor shall proceed with
the Work as directed by the Engineer, and the Contractor shall
proceed with the Work even if he is in disagreement with the
decision of the Engineer.

2.2.11. The FEngineer will review and approve or take other
appreopriate action under Contractor’s submittals such as Shop
Drawings, Product Data and Samples, but only for conformance with
the design concept of the Work and with the information given in
the Contract Documents. Such action shall be taken with reasonable
promptness s$o as to cause no delay. The Engineer’s approval of a
specific item shall not indicate approval of an assembly of which
the item is a component.

2.2.12 . The Engineér will prepare Change Orders in accordance
with Article 12 and will have the authority to order minor changes
in the Work as provided in Subparagraph 12.3.

2.2.13 The Engineer will conduct inspections to determine the
dates of Substantial Completion and final completion, will receive
and forward to the County, for the County’s review, written
warranties and related documents required by the Contract and
assembied by the Contractor, and will issue a Final Certificate for
Payment upon compliance with the requirements of Paragraph 9.8.
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ARTICLE III
COUNTY

3.1 Definition

3.1.1 The County is the person'or entity identified as such in
the County/Contractor Agreement and is referred to throughout the
Centract Documents as 1if singular in number and masculine in

gender. The term County means the County, or his authorized
representative. :

3.2 . Information and Services Required of the County

3.2.1 The County or Engineer shall furnish .all surveys

describing the physical characteristics, legal limitations and
utility locations for the site of the Project, and a legal
description of the site.

3.2.2 Except as provided in Subparagraph 4.7.1, the County
shall secure and pay for necessary approvals, easements,
assessments and charges required for the construction, use or

- occupancy of permanent structures or for permanent changes in

existing facilities.

3.2.3 Informaticn or services under the County’s control shall
be furnished by the County with reasonable promptness to avoid
delay in the orderly progress of the Work.

3.2.4 Unless otherwise provided in the Contract Documents, the
Contractor will be furnished, free of charge, all copies of
Drawings and Specifications reasonably necessary for the execution
of the Work.

3.2.5 The foregoing are 1in addition to other duties and
responsibilities of the County enumerated herein and especially
those in respect to Work by County or by Separate Contractors,
Payments and Completicon and Insurance in Article 6, 9 and 11,
respectively. '

3.3 County’s Right to Stop the Work

3.3.1 If the Contractor fails to correct defective Work as
required by Paragraph 13.2 or persistently falils to carry out the
Work in accordance with the Contract Documents, the County may
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order the Contractor to stop the Work, or any portion thereof,
until the cause for such order has been eliminated; however, this
right of the County to stop the Work shall not give rise to any
duty on the part of the County to exercise this right for the
benefit of the Contractor or any other person or entity. Any such
order to the Contractor shall be in writing.

3.4 County’s Right to Carry Out the Work

3.4.1 If the Contractor defaults or neglects to carry out the
Work in accordance with the Contract Documents and fails within two
(2) days after receipt of written notice from the County to
commence and continue correction of such default or neglect with
diligence and promptness, the County may, without prejudice to any
other remedy it may have, make good and correct such deficiencies
with its own forces or with the forces of another contractor. In
such case an appropriate Change Order shall be issued deducting
from the payments then or thereafter due the Contractor the cost of
correcting such deficiencies, including compensation for the
Engineer’s additional services made necessary by such default,
neglect or failure. If the payments then or thereafter due the
Contractor are not sufficient to cover such amount, the Contractor
shall pay the difference to the County.

3.4.2 The County shall have access to the Project at all times.

ARTICLE IV
CONTRACTOR

4.1 Definition

4.1.1 The Contractor is the person or entity identified as such
in the County/Contractor Agreement and is referred to throughout
the Contract Documents as if singular in number and masculine in
gender. The term Contractor means the Contractor or his authorized
representative.

4.2 Review of Contract Documents

4.2.1 The Contractor shall carefully study and compare the
Contract Documents and shall at once report to the Engineer any
error, inconsistency or omission he may discover.
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4.3 Supervision and Construction Procedures
4.3.1 = The Contractor shall supervise and direct the Work, using

his best skill and attention. . He shall be sclely responsible for
all construction means, methods, techniques, seguences and
procedures and for coordinating all portions of the Work under the
Contract.

4.3.2 The Contractor shall be responsibie Lo the County for the
acts and omissions of his employees, Subcontractors and their
agents and employees, and other persons performing any of the Work
under a contract with the Contractor.

4.3.3 The Contractor shall not be relieved from his obligations
to perform the Work in accordance with the Contract Documents
either by the activities or duties of the Engineer in his
administration of the Contrdact, or by inspection, tests or
approvals required or performed under Paragraph 7.7 by persons
other than the Contractor. '

4.4 Labor and Materials

4.4.1 Unless otherwise provided in the Contract Documents, the
Contractor shall provide and pay for all labor, materials,
equipment, tools, construction equipment and machinery, water,
heat, utilities, transportation, and other facilities and services
necessary for the proper execution and completion of the Work,
whether temporary or permanent and whether or not incorporated or
to be incorporated in the Work.

4.4 2 The Contractor shall at all times enforce strict
disciplire and geood order among his employees and shall not employ
on the Work any unfit person or anyone not skilled in the task
assigned to him.

4.4.3 When a material, equipment or system is specified or
approved in an.addendum, by the name of one or more manufacturers,
such material, equipment, or system shall form the basis of the
contract. If Contractor desires to use another material, equipment
or system in lieu therecf, he shall request approval in writing and
shall submit samples and data as  required for the Engineer’s
consideration. The Engineer and County will be the final judge for
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the acceptance or the substitution. No Substitution shall be made
without authority in writing from the Engineer.

4.4.4 By making. reguests for substitutions based on
Subparagraph 4.4.3 above, the Contractor:

.1 represents that he has personally investigated the
proposed substitute product and determined that it
is equal or supericr in all respects tc that
specified;

.2 represents that he will provide the same warranty
for the substitute that is required by the Contract
Decuments for that specified;

.3 certifies that the cost data presented is complete
and includes all related costs and excludes the
Engineer’s redesign costs, and waives all claims
for additional costs related to the substitution
which subsequently became apparent; and

.4 will coordinate the installation of the accepted
substitute, making such changes at no additional
cost to County as may be required for the Work to
be complete in all respects.

4.4.5 '~ The Contractor shall disclose the existence and extent of
financial interests, whether direct or indirect, he has in
subcontractors and materlal suppliers which he may propose for this
Project.

4.5 _ Warranty
4.5.1 The Contractor warrants to the County and the Engineer

that all materials and equipment furnished under this Contract will
be new unless otherwise specified, and all Work will be of good
guality, free from faults and defects and in conformance with the
Contract Documents. All Work not conforming to these requirements,
including substitutions not properly approved and authorized, may
be considered defective. If required by the Engineer, the
Contractor shall furnish satisfactory evidence. This warranty is
not limited by the provisions of Paragraph 13.2.

4.6 Taxes
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4.6.1 " The Contractor shall pay all sales, consumer, use and
other similar taxes for the Work or pcrtions thereof provided by
the Contractor which are legally enacted at the time bids are
received, whether or not yet effective.

4.7 Permits, Fees and Notices

4.7.1 Unless otherwise provided in the Contract Documents, the
Contractor shall secure and pay for the building permit and for ail
other permits and governmental fees, licenses and inspections
necessary for the proper execution of the Contract.

4.7.2 The Contractor shall give all notices and comply with all
laws, ordinances, zrules, regulations and lawful orders of any
public authority bearing on the performance of the Work.

4.7.3 If the Contractor performs any Work knowing it to be
contrary to such laws, ordinances, rules and regulations, and
without such notice to the Engineer, he shall assume full
respensibility therefor and shall bear all costs attributable
thereto.

4.8 Allowances and County Furnished Equipment, Fixtures or
Labor ‘ '

4.8.1 The Contractor shall include in the Contract Sum all

allowances stated in the Contract Documents. Items covered by

these allowances shall be supplied for such amounts and by such
persons as the County may direct, but the Contractor will not be
required to employ persons against whom he makes a reasonable
objection. .

4.8.2 Unless otherwise provided in the Contract Documents:

.1 these allowances shall cover the cost to the
Contractor, less any applicable trade discount of
the materials and equipment required by the
allowance delivered at the site, and applicable
taxes; '

.2 the Contractor’s costs for unlocading and Handling

on the site, labor, installation costs, overhead,
profit and other expenses contemplated for the
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original allowance shall be included in the
Contract Sum and not in the allowance;

.3 whenever the cost 1is more than or less than the
allowance, the Contract Sum shall be adjusted
accordingly by Change Order, the amount of which
will recognize changes, if any, in handling costs
cn the site, labor, installation costs, overhead,
profit and other expenses.

"4.8.3 The County may directly furnish any or all of the
equipment, £fixtures or labor required for the Project. In the
event the County elects to do so, the Contract Price for such
equipment, fixtures or labor will be reduced by the amount for
eguipment of labor being furnished by County. A Change Order
reducing the Contract Price for that item of work shall be exécuted
by the County and the Contractor to reflect a reduction in the
Contract Price for that item, egquipment, fixtures or work that the
County is to furnish. The Contractor shall assume responsibility
for and be fully responsible for the care, custody and control of
all County furnished equipment and/or fixtures once said equipment
or fixtures arrive on the 3ob site or in any approved off site
storage facility.

4.9 Superintendent

4.9.1 The Contractor shall employ a competent superintendent
and necessary assistants who shall be in attendance at the Project
site during the progress of the Work. The superintendent shall
represent the Contractor and all communications given to the
superintendent shall be as binding as if given to the Contractor
and shall be confirmed in writing.

4.10 Documents and Samples at the Site

4.10.1 The Contractor shall maintain at the site for the County,
one record copy of all Drawings, Specifications, Addenda, Change
Orders and other Modifications, in good order and marked currently
to record all changes made during construction and approved Shop
Drawings, Product Data and Samples. These shall be available to
the Engineer and shall be delivered to him for the County upon
completion of the Work.

4.11 Shop Drawings, Product Data and Samples
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4.11.1 Shep Drawings are drawings, diagrams, schedules and other
data specifically prepared for the Work by the Contractor or any
Subcontractor, manufacturer, supplier or distributor to illustrate
some portion of the Work. '

4.11.2 Product Data are illustrations, standard schedules,
performance charts, instructions, brochures, diagrams and other
information furnished by the Contractor to illustrate a material,
product or system for some portion of the Work.

4.11.3 Samples are physical examples which illustrate materials,
equipment or workmanship and establish standards by which the Work
will be judged.

4.11.4 The Contractor shall review, approve and Submit,'with
reasonable promptness and in such sequence as to cause no delay in
the Work or in the work of the County or any separate contractor, -
all Shop Drawings, Product Data and Samples required by the

Contract Documents.

4.11.5 By approving and submitting Shop Drawings, Product Data
and Samples, the Contractor represents that he has determined and
verified all materials, field measurements, and field construction
criteria related thereto, or will do so, and that he has checked
and coordinated the information centained within such submittals
with the requirements of the Work and the Contract Documents.

4.11.6 The Contractor shall not be relieved of responsibility
for any deviation from the requirements of the Contract Documents
by the Engineer’s approval of Shop Drawings, Product Data or
Samples under Subparagraph 2.2.11, unless the Contractor has
specifically informed the Engineer in writing of such deviation at
the time of submission and the Engineer has given written approval
to the specific deviation. The Contracter shall not be relieved
from responsibility for errors or omissions in the Shop Drawings,
Product Data or Samples by the Engineer’s approval thereof.

4.11.7 The Contractor shall direct specific attention, in
writing or on resubmitted Shop Drawings, Product Data or Samples,
to revisions other than those requested by the Engineer on previous
submittals. :
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4.11.8 No portion of the Work reguiring submission of a Shop
Drawing, Product Data or Sample shall be commenced until the
submittal has been approved by the Engineer as provided in
Subparagraph 2.2.11. All such portions of the Work shall be in
accordance with approved submittals.

4.12 Use of Site

4.12.1 The Contractor shall confine operations at the site to
areas permitted by law, ordinance, permits and the Contract .
Documents and shall not unreasonably encumber the site with any
materials or equipment.

4.13 Cﬁtting and Patching of Work

4.13.1 The Contractor shall be responsible for all cutting,
fitting or patching that may be required to complete the Work or to
make its several parts fit together properly.

4.13.2 The Contractor shail not damage or endanger any portion

of the Werk or the work of the County or any separate contractors
by cutting, patching or otherwise altering any work, or by
excavation, The Contractor shall not cut or otherwise alter the
work of the County or any separate contractor except with the
written consent of +the <County. The Contractor shall not
unreasonably withhold from the County his consent to cutting or
otherwise altering the Work.

4.14 Cleaning Up

4.14.1 The Contractor at all times shall keecp the premises free
from accumulation of waste materials or rubbish caused by his
operations. At the completion of the Work he shall remove ail his
waste materials and rubbish from and about the project as well as
all his tools, construction equipment, machinery and surplus
materials, '

4.14.2 If the Contractor fails to clean up at the completion of
the Work, the County may do so as provided in Paragraph 3.4 and the
cost thereof will be charged to the Contractor.

4.15 Royalties, Patents and Records
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4.15.1 The Contractor shall pay all royalties and license fees.
He shall defend all suits and claims for infringement of any patent
rights and shall save County and Engineer harmless from loss on
account thereof.

4.15.2 The Contractor shall not discriminate against any
subcontractor, employee or applicant for employment on the grounds
of race, color, naticnal origin or sex.

4.15.3 The Contractor and all subcontractors under the general

contract shall maintain copies of every sub-payroll period for the
life of the construction contract and for a period of three (3)
years after final release and payment is made by the County to the
Contractor.

4.15.4 Each Contractor’s request for payment, including final
payment and each partial payment, if permitted by the contract,
shall contain a certification by the Contractor that performance by
the Contractor and his subcontractor for the period of work covered
by the payment request has been in accordance with the contract
clauses and requirements with respect to nondiscrimination.

4.15.5 Representatives of Shelby County, as designated by the
Mayor, shall have the right to inspect the Contractor’s facilities
and payroll records during the term of the construction contract
and for a period of three (3) years after final release and final
payment by  the County for 'the purposes of vwverifying
nondiscrimination in employment.

4.15.6 The Contractor shall incorporate the same reguirements
set forth in Subparagraph 5.3.1 in all Subcontracts awarded by him
with the further requirement that each Subcontract include
identical requirements to be inciuded in any lower tier
Subcontracts together with the requirement to include it in any
further subcontracts that might be made.

4.16 Indemnification

4.16.1 a. The Contractor shall indemnify, defend, save and
hold harmless the COUNTY, and its elected officials, officers,
employees, agents, assigns, and instrumentalities from and against
any and all claims, liability, losses or damages—including but not
limited tc Title VII and 42 USC 1983 prohibited acts—arising out of
or resulting from any conduct; whether actions or omissions;
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whether intentional, unintentional, or negligent; whether legal or
illegal; or otherwise that occur in connection with or in breach of
this Contract or in the performance of the Work hereunder, whether
performed by the Contractor, its subcontractors, agents, employees
or assigns. This indemnification shall survive the termination or
conclusion of this Contract.

b. The Contractor expressly understands and agrees that any
insurance .protection required by this Contract or otherwise
provided by the Contractor shall in no way limit the responsibility
to indemnify, defend, save and hold harmless the COUNTY or its
elected officials, officers, employees, agents, assigns, and
instrumentalities as herein provided. ' :

c¢.  The COUNTY has no obligation to provide legal counsel or
defense to the Contractor or its subcontractors in the event that a
suit, claim or action of any character is brought by any person not
a party to this Contract against the Contractor as a result of or
relating to performance of the Work under this Contract.

d. Except as expressly provided herein, the COUNTY has no
obligation for the payment of any judgment or the settlement of any
claims against the Contractor as a result of or relating to
perfermance of the Work under this Contract.

e. The Contractor shall immediately notify the COUNTY, c/o
Shelby County Government, Contracts Administration, 160 N. Main

‘Street, Suite 550, Memphis, TN 38103, of any claim or suit made or

filed against the Contractor or its subcontractors regarding any
matter resulting from or relating to the Contractor’s performance
of the Work under this Contract and will cooperate, assist and
consult with the COUNTY in the defense or investigation thereof.

4.16.2 Labor Indemnity

4.16.2.1 The Contractor shall indemnify, defend and hold harmless
the County from any and all administrative and judicial actions
(including reasonable attorney’s fees related to any such action)
incurred by the County in connection with any liabor related
activity arising from the performance of the Work of the
Contractor. - As used in this Contract, “labor related activity”
includes, but is not limited to strikes, walk-outs, informational
or organizational picketing, use of placards, distribution of hand-
outs or leaflets in the vicirnity of any facility where the County
conducts business. The County shall advise the Contractor if any
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labor related activity occurs and the Contracter shall arrange for
the legal representation necessary to protect the County, provided
such representation is previously approved by the County.

4.16.3 Attorney’s Fees

4.16.3.1 1In the event it becomes necessary for County to employ an
attorney to enforce any provision o9f this Contract, then the
Contractor shall be liable for all attorney’s fees and lltlgatlon
expense of -County.

4.17 Progress Schedule

4.17.1 The Contractor shall, within five (5) days from receipt
of the Notice to Proceed, prepare and submit for.the County and
Engineer an estimated project schedule for the Work. The Progress
Schedule shall be updated each month to reflect actual progress
made and to forecast future progress cf the Work. The Progress
Schedule shall be related to the entire Project as provided by the
contract Documents and shall provide for expediticus and
practicable execution of the Work. The County reserves the right
to reasonably reschedule the Work or the sequence of activities of
the c¢ontractor for no additional compensation should it deem
rescheduling to be in its best interest.

ARTICLE V
SUBCONTRACTORS

5.1 Definition

5.1.1 A Subcontractor is a person or entity who has a direct

contract with the Contractor to perform any of the Work at the

site. The term Subcontractor is referred to throughout the

Contract Documents as if singular in number and masculine in gender

and means a Subcontractor or his authorized representative. The .

term Subcontractor does not include any separate contractor or his
subcentractor.

5.1.2 A Sub-subcontractor is a person or entity who has a
direct or indirect contract with a Subcontractor to perform any of
the Work at the site. The term Sub-subcontractor is referred to

throughout the Contract Documents as if singular in number and
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masculine in gender and means a Sub-subcontractor or an authorized
representative thereof.

5.2 Award of Subcontracts and Other Contracts for Portions of
the Work
5.2.1 Unless otherwise required by the Contract Documents or

Bidding Documents, the Contractor, as soon as practicable after the
award of the Contract, shall furnish to the County and the Engineer
in writing the names of the persons or entities (including those
who are to furnish materials or equipment fabricated to a special
design) proposed for each of the principal portions of the Work.
The Engineer will promptly reply to the Contractor in writing
stating whether or not the County or the Engineer, after due
investigation, has reascnable objection to any such proposed person
or entity. Failure of the County or Engineer to reply promptly
shall constitute notice of no reasonable objection. No work shall
be commenced until approval of all such Subcontractors has been
given in writing by the County. If required, the Contractor shall
furnish evidence satisfactory to the County, showing each proposed
Subcontractor is competent to execute the Work covered by the
Subcontract.

5.2.2 The Contractor shall not contract with any such proposed
person or entity to whom the County or the Engineer has made
reasonable objection under the provisions of Subparagraph 5.2.1.
The Contractor shall not be required to contract with anyone to
whom he has a reasonable objection.

5.2.3 If the County or the Engineer has reasonable objection to
any such proposed person or entity, the Contractor shall submit a
substitute to whom the County or the Engineer has no reasonable
objection. Such substitution shall in no way affect the Contract
Sum. '

5.2.4 The Contractor shall make no substitution for any
Subcontractor, person or entity previously selected if the County
or Engineer makes reasonable objection to such substitution.

5.2.5 The Contractor shall submit a status report with regard
to Subcontractors identified on Exhibit C, which forms a part of
the Contract Documents, as to any change in the subcontractors
identified thereon and the reasons for same, the dollars paid to
the prior subcontractor and the amount of the new subcontract.
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THIS REPORT SHALL BE SUBMITTED TO CONTRACTS - ADMINISTRATION OF
SHELBY COUNTY GOVERNMENT, 160 N. Main St., Suite 550, Memphis,
Tennessee, 38103. .

5.2.6 The Contractor shall take affirmative action to assure
that Locally Owned Small Businesses that have been certified by
Shelby County Government are utilized when p0531b1e as sources of
supplies, equipment, construction and services. :

5.3 Subcontractual Relations

5.3.1 By an appropriate agreement, the Contractor shall require
each Subcontractor, to the extent of the Work to be performed by
the Subcontractor, to be bound to the Contractor by the terms of
the Contract Documents, and to assume toward the Contractor all the

‘obligations and responsibilities which the Contractor, by these

Documents, assumes toward the County and the Engineer. Said
agreement shall preserve and protect the rights of the County and
the Engineer under the Contract Documents with respect to the Work
to be performed by the Subcontractor so that the subcontracting
thereof will not prejudice such rights, and shall allow .to the
Subcontractor, unless specifically provided otherwise in the
Contractor-Subcontractor agreement, the benefit of all rights,
remedies and redress against the Contractor that the Contractor, by
these Documents, has against the County. Where appropriate, the
Contractor shall require each Subcontractor to enter into similar
agreements with his Sub-subcontractors. The Contractor shall make
available to each proposed Subcontractor, prior to the execution of
the Subcontract, copies of the Contract Documents to which the
Subcontracter will be bound by the Paragraph 5.3, and identify to
the Subcontractor any terms and conditions of the proposed
subcontract which may be at variance with the Contract Documents.
BEach Subcontractor shall similarly make copies of such Documents
available to any Sub-subcontractors.

ARTICLE VI
WORK BY COUNTY OR BY SEPARATE CONTRACTORS

6.1 County’s Right to Perform Work and to Award Separate
Contracts '
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6.1.1 The County reserves the right to perform work related to
the Project with his own forces, and to award separate contracts in
connection with other portions of the Project or other work on the
site under these or similar Conditions of the Contract.

6.1.2 When separate contracts are awarded for different

- portions of the Project or other work on the site, the term

Contractor in the Contract Documents in each case shall mean the
Contractor who executes each separate County/Contractor Agreement.

6.2 Mutual Responsibility

6.2.1 The Contractor shall afford the County and separate
contractors reasonable opportunity for the introduction and storage
of their materials and equipment and the executicn of their work,
and shall connect. and coordinate his Work with theirs as requlred
by the Contract Documents.

6.2.2 If any part of the Contractor’s Work depends on proper
execution or results in the work of the County or any separate
contractor, the Contractor shall, prior to proceeding with the

- Work, promptly report to the Engineer any apparent discrepancies or
~defects in such other work that render it unsuitable for such

proper execution and results. Failure of the Contractor to so
report shall constitute an acceptance of the County’s or separate
contractor’s work as fit and proper to receive his Work.

6.2.3 Should the Contractor wrongfully cause damage to the work
or property of the County, or .to other work on the sgite, the
Contractor shall promptly remedy such damage as provided in
Subparagraph 10.2.5.

6.2.4 Should the Contractor wrongfully cause damage to the work
or property of any separate contractor, the Contractor shall upcn
due notice promptly attempt to settle with such other contractor by
agreement, or otherwise, to resolve the dispute. If such separate
contractor sues the County on account of any damage alleged to have
been caused by the Contractor, the County shall nctify the
Contractor who shall defend such proceedings, and if any Jjudgment
or award against County arises therefrom, the Contractor shall pay
or satisfy it and shall reimburse the County for all Attorney’s
fees and Court costs which the County has incurred.
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6.3 County’s Right to Clean Up

6.3.1 If a dispute arises between the Contractor and separate
contractors as to their responsibility for cleaning up as required
by Paragraph 4.14, the County may clean up and charge the cost
thereof to the contractors responsible therefor as the County shall
determine to be just.

ARTICLE VII
MISCELLANEQOUS PROVISIONS

7.1 GENERAL. COMPLIANCE WITH LAWS

7.1.1 If required, the Contractor certifies that it 1is
qualified or will take steps necessary to qualify to do business in
the State of Tennessee and that it will take such action as, from
time to time, may be necessary to remain so qualified and it shall
obtain, at 1its expense all licenses,. permits, insurance, and
governmental approvals, if any, necessary to the performance of its
obligations under this Contract.

7.1.2 The Contractor is assumed to be familiar with and agrees
that at all times it will observe and comply with all federal,
state, and local laws, ordinances, and regulations in any manner
affecting the conduct of the work. The preceding shall include,
but is not limited to, compliance with all FEqual Employment
Opportunity laws, the Fair Labor Standards Act, Occupational Safety
and Health Administration {OSHA) requirements, and the Americans
with Disabilities Act (ADA).

7.1.3 This Contract will be interpreted in accordance with the
laws of the State of Tennessee. By execution of this contract the
Contractor agrees that all actions, whether sounding in contract or
in tort, relating to the validity, construction, interpretation and
enforcement of this contract will be instituted and litigated in
the courts of the State of Tennessee, located in Shelby County,
Tennessee, and in no other. 1In accordance herewith, the parties to
this Contract submit to the jurisdiction of the courts of the State
of Tennessee located in Shelby County, Tennessee.
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7.2 Successors and Assigns
7.2.1  This Contract (including without limitation, all

obligations imposed by the Contract Documents} shall be binding
upon and shall inure to the benefit of the parties’ successors,
assigns and legal representative. The Contract shall not be
assigned or sublet in whole or in part by the Contractor without
the written consent of the County, nor shall the Contractor assign
any monies due or to become due to him hereunder, without the
previous written consent of the County.

7.3 _Written Notice

7.3.1 = Written notice shall be deemed to have been duly served
if delivered in person to the individual or member of the firm,
entity or to an officer of the corporation for whom it was
intended, or if delivered at or sent by registered or certified
mail to the last business address known to him who gives the
notice.

7.4 . Claims for Damages

7.4.1 Should either party to the Contract suffer injury or
damage to person or property because of any act or omission of the
other party, or of any of his employees, agents or others for whose.
acts he is legally liable, claim shall be made in writing to such
other party within a reasonable time after the first observance of
such injury or damage.

7.5 Performance Bond and Labor and Material Payment Bond

7.5.1 The Contractor shall furnish and keep in force throughout
the performance of the Work a separate performance bond and
separate labor and material payment bond, each in the amount of the
total of the Contract (as the same may be modified from time to
time) conditioned upon the faithful performance of the Work by the
Contractor and payment of all obligations arising in connection
with the Work by the Contractor. Said bonds shall also guarantee
to the County that the Work shall be free of all liens upon the
property of the County. The borids shall name the County as obligee
and shall be with such Surety authorized to do business in the
State of Tennessee and in such form and manner as approved by the
County. Said Bond shall be subject to final approval of the Shelby
County Risk Management Department. Said bonds shall be furnished
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to the County prior to the commencement of the Work, or upon
written request by County to Contractor after the Work has
commenced.

7.6 Rights and Remedies

7.6.1 The duties and obligations imposed by the Contract
Documents and the rights and remedies available thereunder shall be
in addition to, and not a limitation of, any duties, obligations,
rights and remedies otherwise imposed or available by law.

7.6.2 - No action or failure to act by the County, Engineer or
Contractor shall constitute a waiver of any right or duty afforded
any of them under the Contract, nor shall any such action or
failure to act constitute an approval of or acquiescence in any
breach thereunder, except as may be specifically agreed in writing.

7.6.3 No waiver of any term, condition, default, or breach of
this Contract, or of any document executed pursuant hereto, shall
be effective unless in writing and executed by the party making
such waiver; and no such waiver shall operate as a waiver of either
(a)- such term, condition, default, or breach on any other occasion
or {b) any other term, condition, default, or breach of this
Contract or  of such document. ©No delay or failure to enforce any
provision in this Contract or in any document executed pursuant
hereto shall operate as a waiver of such provision or any other
provision herein or 1in any document related hereto. " The
enforcement by any party of any right or remedy it may have under

this Contract or applicable law shall not be deemed an election of

remedies or otherwise prevent such party from enforcement of one or
mere other remedies at any time.

7.7 Tests

- 7.7.1 If the Contract Documents, laws, ordinances, rules,
»regulations or orders of any public authority having jurisdiction

require any portion of the Work to be inspected, tested or
approved, the Contractor shall give the Engineer timely notice of
its readiness so the Engineer may observe such inspection, testing
or approval. The Contractor shall bear all costs of such
inspections, tests or approvals conducted by public authorities.
Unless otherwise provided, the County shall bear all costs of other
inspections or tests. '
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7.7.2 If the Engineer determines that any Work requires special
inspection, testing or approval which Subparagraph 7.7.1 does not
include, he will, upon written authorization from the County,
instruct the Contractor to order such special inspection, tésting
or approval, and the Contractor shall give notice as provided in
Subparagreph 7.7.1. If such special inspection or testing reveals
a failure of the Work to comply with the requirements of the
Contract Documents, the Contractor shall bear all costs therecf,
including compensation for the Engineer’s additional services
and/or correction of the defective Work made necessary by such a
failure; otherwise, the County shall bear such costs, and an
appropriate Change Order shall be issued.

7.7.3 Required certificates of inspection, testing or approval
shall be secured by the Contractor and promptly delivered by him to
the Engineer.

7.7.4 If the Engineer is to observe the inspection, tests or
approvals required by the Contract Documents, he will do so
promptly where practicable, at the source of supply.

ARTICLE VIII
TIME

8.1 - Definitions

8.1.1 Unless otherwise provided, the Contract time is the
periocd of time allotted in the Contract Documents for Substantial
Completion of the Work as defined in Subparagraph 8.1.3, including
authorized adjustments thereto.

8.1.2 The date of commencement of the Work is the date
established in a notice to proceed. No work should begin on this
project until an official “Notice to Proceed”, along with a fully
executed copy of the contract documents are received by the
Contractor.

8.1.3 The date of Substantial Completion of the Work or
designated portion thereof is the Date certified by the Engineer
when construction is sufficiently complete, in accordance with the
contract Documents, so the County can occupy or utilize the Work or
designated portion thereof for the use for which it is intended.
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8.1.4 The term day as used in the Contract Documents shall mean
calendar day unless otherwise specifically designated.

8.2 Progress and Completion

g8.2.1 All tlme llmlts stated in the Contract Documents are of
the essence of the Contract.

8.2.2 The Contractor shall begin the Work on the date- of
commencement as defined in Subparagraph 8.1.2. He shall carry the
work forward expediticusly with adequate forces and shall achieve
Substantial Completlon within the Contract Time.

8.3 Delays and Extensions of Time
8.3.1 The Contractor shall proceed with each and every part of
this Contract in a prompt and diligent manner. The Contractor,

without additional compensation, shall perform the Work at such
times, in such order and in such manner as the County may direct.
The  Contractor shall commence, continue and complete its
performance of the Project so as not to delay the County or other
separate contractors of the County or subcontractors’ completion of
the Work or any portions thereof, and so as to insure completion as
directed by the County. Any time specified for the completion of
the Work, or portion thereof, is a material provision of this
Contract, and time is of the essence. The Contractor shall furnish
sufficient forces to assure proper performance of its Work in

strict compliance with all performance or progress schedules for

the Project.

8.3.2 The Contractor shall, from time to time, on written
demand of County, give adequate evidence to County to substantiate
the planned performance and progress of the Work and the various
parts thereof. The Contractor shall promptly increase its work
force, accelerate its performance, work overtime, work Saturdays,
Sundays and holidays, all without additional compensation, if, in
the opinion of the County, such work is necessary to maintain
proper progress. The Contractor will fully cooperate and
coordinate its work with any other separate contractors of the
County or subcontractors at the Project. The Contractor shall bear
the costs of all damages done to other separate contractors of
County or subcontractors and shall be responsible for any damages
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caused by or resulting from acts or omissions of the Contractor in
failing to make proper progress. The liability of the Contractor
shall not be deemed waived by any assent or acquiescence by County
to the Contractor’s late performance. County shall be entitled to
terminate this Contract due to late or threatened late performance,
upon not less than seven (7) days after the County has given the
Contractor a notice to proceed, and Contractor has failed to do so.

8.3.3 In the event any subcontractor -shculd damage the
Contractor, the Contractor shall neither seek nor be entitled to
any compensation from County, but will seek its damages directly
from such subcontractor. Should the Contractor’s performance, in

whole or part, be disrupted, interfered with or delayed, or be
“suspended in the commencement, prosecution or completion, for

reasons beyond the Contractor’s control and without its fault or

negligence, the Contractor shall bé entitled to an extension of

time in which to- complete its Work; but only if it shall have
notified the County, in writing, of the cause of delay within five
(5) days of the occurrence of the event. The Contractor and County
agree that the Contractor shall not be entitled te any money
damages regardless of fault as a result of any delay, acceleration,
disruption, interference, suspension or other event affecting the
Contractor or the Contractor’s performance. '

ARTICLE IX
PAYMENTS AND COMPLETION

9.1 Contract Sum

‘85.1.1 . The Contract Sum 1is stated in the County/Contractor

Contract and, including authorized adjustments thereto, is the
total amount payable by the County to the Contractor for the
performance of the Work under the Contract Documents.

9.2 Schedule of Values

9.2.1 Before the first Application for Payment, the Contractor

shall submit to the Engineer a schedule of values allocated to the
various portions of the Work, prepared in such form and supported
by such data to substantiate its accuracy as the Engineer may
require. This schedule, unless objected to by the Engineer, shall
be used only as a basis for the Contractor’s Applications for
Payment.

Initial



P

27

9.3 Applications for Payment

9.3.1 At least ten (10) days before the date of each progress
payment established in the County/Contractor Contract, the
Contractor shall submit to the Engineer an itemized Application for
Payment, notarized if required, supported by such data
substantiating the Contractor’s right to payment as the County or
the Engineer may require, and reflecting retainage, if any, as
provided elsewhere in the Contract Documents. The Contractor shall
indicate on each Application for Payment the dollar amount and
percentage due Subcontractors.

Progress payments (monthly) will be made based upon Applications
for Payment submitted to the Engineer by the Contractor and
Certificates for Payment issued by the Engineer pursuant to Section
II of the Contract entitied Method of Payment.

9.3.1.1 Until final payment, the County will pay ninety percent
(20%) of the amount due the Contractor on account of progress
paymerits. - If the manner of completion of the Work and its progress
are and remain satisfactory to the County, it may, in its sole
discretion, for each Work category shown to be fifty percent (50%)
or more complete in the Application for Payment, without reduction

‘of previous retainage, on presentation by the Contractor with

Consent of Surety for each application, certify any remaining
progress payments for each Work category to be paid in full.

9.3.1.2 The full Contract retainage may be reinstated at any time
in the sole discretion of the County.

9.3.2 Unless otherwise provided in the Contract Documents,
payments will be made on account of materials or equipment not
incorporated in the Work but delivered and suitably stored at the
site and, if approved in advance by the County, payments may
similarly be made for materials or equipment suitably stored at
some other location agreed upon in writing. Payments for materials
or equipment stored on or off the site shall be conditioned upon
submission by the Contracteor of bills of sale or such other
procedures satisfactory to the County to establish the County’s
title to such materials or equipment or otherwise protect the
County’s interest, including applicable insurance and
transportation to the site for those materials and equipment stored
off the site.
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9.3.3 The Contractor warrants that title to all Work, materials
and equipment covered by an Application for Payment will pass to
the County either by incerporation in the construction or upon the
receipt of payment by the Contractor, whichever cccurs first, free
and ciear of all liens, claims, security interestis or encumbrances,
hereinafter referred to in this Article IX as liens; and that no
Work, materials or equipment covered by an Application for Payment
will have been acquired by the Contractor, or by any other persons
performing Work at the site or furnishing materials and eguipment
for the Project, subject to an agreement under which an interest
therein or an encumbrance theréon is retained by the seller or
otherwise imposed by the Contractor or such other person.

9.3.4 The Contractor shall submit a report with each
Applicationn for Payment which sets forth all subcontractors
performing work during that reporting period, the dollar amount
paid to the subcontractor, etc. on the form provided by Shelby
County Government. '

9.4 Certificate for Payment

9.4.1 . The Engineer will, within seven {7) days after the
receipt of the Contractor’s Application for Payment, issue a

Certificate for Payment to the County for such amount as the

Fngineer determines is properly due.

9.4.2 .The issuance of ‘a Certificate of Payment will constitute
a representation by the Engineer to the County, based on his
observations at the site as provided in Subparagraph 2.2.3 and the
data comprising the Application for Payment, that the Work has
progressed to the point indicated; that, to the best of his
knowledge, information and belief, the quality of the Work is in
accordance with the Contract Documents (subject to an evaluation of
the Work for conformance with the Contract Documents upcn
Substantial Completion, to the results of any subsequent tests
required by or performed under the Centract Documents, to minor
deviations from the Contract Documents correctable prior to
completion, and any specific qualifications stated in his
Certificate}; and that the Contractor is entitled to payment in the
amount. certified.

9.5 Progress Payments
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9.5.1 The Contractor shall promptly pay each Subcontractor,
upon receipt of payment from the County, out of the amount paid to
the Contractor on account of such Subcontractor’s Work, the amount
to which said Subcontractor is entitled, reflecting the percentage
actually retained, if any, from payments to the Contractor on
account of such Subcontractor’s Work. The Contractor shall, by an
appropriate agreement with each Subcontractor, require each
Subcontractor to make payments to his Sub-subcontractors in similar
manner.

9.6 Payments Withheld

9.6.1 The Engineer may decline to certify payments and may
withhold his Certificate in whole or in part, to the extent
necessary to protect the County, if in his opinion he is unable to
make representations to the County as provided in Subparagraph
9.4.2. The Engineer may also decline to certify payment or,
because of subsequently discovered evidence or subséquent
observations, he may nullify the whole or any part of any
Certificate for Payment previously issued, to such extent as may be
necessary in his opinion to preotect the County from loss because

of:

.1 defective Work not remedied;

.2 third party claims filed or reasonablé evidence
indicating probable filing of such claims;

.3 failure of the Contractor to make payments properly
to Subcontractors or for labor, materials or
equipment; ‘

.4 reasbnable evidence that the Work cannot be
completed for the unpaid balance of the Contract
Sum;

.5 damage to the County or another coﬁtractor;

.6 reasonabie evidence that the Work will not be
completed within the Contract Time; or

.7 persistent failure to carry out the Work in
accordance with the Contract Documents.
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9.6.2 When the above grounds in Subparagraph 9.6.1 are removed,
payment shall be made, without interest, for any amounts previously
withheld.

9.7 Substantial Completion

9.7.1 When the Contractor considers that the Work, or a.

designated portion thereof which is acceptable to the County, is
substantially complete as defined in Subparagraph 8.1.3, the
Contractor shall prepare for submission to the Engineer a list of
items to be completed or corrected. The failure to include any
items on such 1list does not alter the responsibility of the
Contractor to complete all Work in accordance with the Contract
Documents. When the Engineer, on the basis of an inspection,
determines that the Work or designated portion thereof is
substantially complete, he will then prepare a Certificate of
Substantial Completion which shall establish the Date of
Substantial Completion, shall state the responsibilities of the
County and -the Contractor for security, maintenance, heat,
utilities, damage to the Work and insurance, and shall fix the time
within which the Contractor —shall complete the items listed
therein. Warranties required by the Contract Documents shall
commence on the Date of Substantial Completion of the Work or
designated portion thereof unless otherwise provided in the
Certificate of Substantial Completion.

9.7.2 Upon Substantial Completion of the Work or designated
portion thereof and wupon application by the Contractor and
certification by the Engineer, the County shall make payment,
reflecting adjustment in retainage, if any, for such Work or
portion thereof, as provided in the Contract Documents. Payment by
the County upon application by the Contractor and certification by
the Engineer for Substantial Completion does not waive ‘any claims
the County may have against the Contractor.

9.8 Final Completion and Final Payment

9.8.1 Upon receipt of written notice that the Work is ready for
final inspection and acceptance and upon receipt of a final
Application for Payment, the Engineer will promptly make such
inspection and, when he finds the Work acceptable under the
Contract Documents and the Contract fully performed, he will
promptly issue a final Certificate for Payment stating that to the
best of his knowledge, information and belief, and on the basis of
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his observations and inspections, the Work has been comipleted in
accordance with the terms and conditions of the Contract Documents
and that the entire balance fourid to be due the Contractor, and
noted in said final Certificate, 1s due and payable. The
Engineer’s final Certificate for Payment will constitute a further
representation that the conditions precedent to the Contractor’s
being entitled to final payment as set forth in Subparagraph 9.7.2
have been fulfilled,

9.8.2 Neither the final payment nor the remaining retained
percentage shall become due until the Contractor submits to the
Engineer (1} an affidavit that all payrolls, bills for materials
and equipment, and other indebtedness connected with the Work for
which the County or his property might in any way be responsible,
have been paid or otherwise satisfied, (2) consent of surety to
final payment and (3) if required by the County, other data
establishing payment or satisfaction of all such obligations, such
as receipts, releases and waivers of claims, encumbrances and/or
alleged liens arising out of the Contract, to the extent and in
such form as may be designated by the County. . If any Subcontractor
refuses to furnish a release or waiver required by the County, the
Contractor may furnish a bond satisfactory to the County to

.indemnify him against such lien. If any such lien remains

unsatisfied after all payments are made, the Contractor shall
refund to the County all monies that the latter may be compealled to
pay in discharging such lien, including all costs and reasonable
attorney’s fees. ' '

9.8.3 The acceptance of final payment shall constitute a waiver
of all claims by the Contractor except those previously made in
writing and identified by the Contractor as unsettled at the time
of the final Applicaticn for Payment.

ARTICLE X
PROTECTION OF PERSONS AND PROPERTY

10.1 Safety Precautions and Programs

10.1.1 The Contractor shall be responsible for initiating,
maintaining and supervising all safety precautions and programs in
connection with the Work.
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10.2 Safety of Persons and Property

10.2.1 The Contractor shall take all reasonable precautions for
the safety of, and shall provide all reasonable protection to
prevent damage, injury or loss to:

.1 all employees on the Wdrk and all other persons who
may be affected thereby; ‘

.2 all the Work and all materials and equipment to be
incorporated therein, whether in storage on.or off
the site, under the care, custody or contrel of the
Contractor or any of his Subcontractors or Sub-
subcontractors; and

.3 other property at the site or adjacent thereto,

- including trees, shrubs, lawns, walks, pavements,

roadways, structures and utilities not designated

for removal, relocation or replacement in the
course of construction.

10.2.2 The Contractor shall give all notices and comply with ail
applicable laws, ordinances, rules, regulations and lawful orders
of any public authority bearing on the safety of persons or
property or their protection from damage, injury or loss.

10.2.3 The Contractor shall erect and maintain, as required by
existing conditions and progress of the Work, all reasonable
safeguards for safety and protection, including posting danger
signs and other warnings against hazards, promulgating safety

regulations and notifying owners and users of adjacent utilities.

Pavements, sidewalks, alleys, adjacent buildings not included in
this Contract, which may be damaged,: shall be repaired and/or
replaced immediately and in a manner satisfactory tc the Engineer,
Shelby County and/or other governing officials.

10.2.4 When the use or storage of explosives or other hazardous
materials or equipment is necessary for the execution of the Work,
the Contractor shall exercise the utmost care and shall carry on
such activities under the supervision of properly qualified
personnel.

10.2.5 The Contractor shall pfomptly remedy all damage or loss
(other than damage or loss insured under Paragraph 11.3) to any
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property referred to in Clauses 10.2.1.2 and 10.2.1.3 caused in
whole or in part by the Contractor, Subcontractor, or any Sub-
subcontractor, or anyone directly or indirectly employed by any of
them, or by anyone for whose acts the Contractor may be liable or
responsible. The foregoing obligations of the Contractor are in
addition to his cbligations under Paragraph 4.16.

1c.2.6 The Contractor shall designate a responsible member of
his organization at the site whose duty shall be the prevention of
accidents. This person shall be the Contractor’s superintendent
unless otherwise designated by the Contractor in writing to the
County and the Engineer.

10.2.7 The Contractor shall not load or permit any part of the
Work to be icaded so as toc endanger its safety.

10.3 Emergencies

10.3.1 In any emergency affecting the safety of persons or

property, the Contractor shall act, at his discretion, tc preveat
threatened damage, injury or loss. Any additional compensation or
extension of time claimed by the Contractor on account of emergency
work shall be determined as provided in Articile XII for Changes in
the Work.

10.3.2 Whenever the Contractor has not taken sufficient
precautions for the safety of the public or the protection of work
to be performed under this Project, or adjacent structures or
property which may be injured by processes of construction,

‘demolition and/or site clearance on account of such neglect, and

whenever an emergency shall arise and immediate action shall be
considered necessary in order to protect public or private, persons
or property interest, then the Engineer and/or the County shall so
instruct the Contractor.

10.3.3 If correction is not made in due time or 1f conditions
such as lack of time prevent instructions to Contractor, then the
County, without notice to the Contractor, may provide reasonable,
suitable protection by causing such Work to be done and material to
be furnished and placed as the Engineer and County may consider
necessary and adequate. The cost and expense of such work and
material so furnished shall be borne by the Contractor and, if the
same shall not be paid on presentation of the bills thereof, such
costs shall ke deducted from any amounts due or to become due the
Contractor. The performance of such emergency work under the
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direction of the County and/or Engineer shall in no way relieve the
Contractor of the responsibility for damages which may occur during
or after such performance.

10.3.4 None of the foregoing shall make the County and/oxr -
Engineer responsible for foreseeing and protecting against
emergerncy. : :

ARTICLE XI
INSURANCE
11.1 Contractor’s Liability Insurance
11.1.1 The Contractor shall purchase and maintain, in a company

- or companies licensed to do business in the State of Tennessee,

such insurance as will protect the County from claims set forth
below which may arise ocut of or result from the Contractor’s
operations under the Contract, whether such operations be by
himself or by any Subcontractor or by anyone directly or indirectly
employed by any of them, or by anyone for whose acts the Contractor
or Subcontractor may be liable:

.1 claims under workers’ or workmen’s compensation,
-~ disability benefits and other similar employee
benefit acts; '

.2 claims for damages because of bodily injury,
occupational sickness or disease, or death of his
employees;

<3 claims for damages because of bodily injury,
sickness or disease, or death of any person other
than his employees;

L4 claims for damages insuréd by personal injury
liability coverage which are sustained (1) by any
person as a result of an offense directly or
indirectly related to the employment of such person
by the Contractor, or (2) by any other person;

.5 claims for damages, other than the Work itself,
because of injury to or destruction of tangible
property, including loss of use resulting
therefrom; and
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.6 claims for damages because of bodily injury or
death of any person or property damage arising out
of the ownership, maintenance or use of any motor
vehicle.

11.1.2 The insurance required by Subparagraph 11.1.1 shall be

written for not less than any limits of liability specified in the
Contract Documents, or reguired by law, whichever is greater. The
Contractor shall maintain throughout the life of his Contract,
liability insurance, written in a comprehensive form, satisfactory
to the County in the following minimum requirements:

.1

Worker”s Compensation with limits required by
statute. Employers Liability $100,000.00 without
restriction as to whether covered by the Worker’s
Compensation Law.

Commercial General Liability with minimum liability
limits of $1,000,000.00 combined single limit per
occurrence with $2,000,000.00 aggregate to include
perils of explosion, collapse, and undergrcund
hazards including broad form property damage, with
Shelby County Government its elected officials,
appointees and employees named as additional
insured. : ' '

Automobile Liability $1,000,000.00 each occurrence
bodily injury, including death and property damage
combined, for all owned, non-owned and hired
vehicles.

Protective Liability: County’s and' Contractor’s
Protective Liability bodily injury (including
death) minimum limits of $5006,000.00 each
occurrence, and $1,000,000.00 aggregate, with
Shelby County Governmenit, its elected officials,
appointees and employees named as additional
insured.

Property Damage: Minimum limits of $500,000.00 each
occurrence; $500,000.00 aggregate builder’s ™“all
risk” in the amount of the Contract with Shelby
County GCovernment named as additional insured.
Such insurance carried by the Contractor shall
include a $1,000.00 deductible clause for each
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occurrence. - This deductible amcunt will be the
responsibility of the County.

11.1.3 The insurance required by Subparagraph 11.1.1 shall
include contractual 1liability insurance applicable to the
Contractor’s obligations under Paragraph 4.16.

11.1.4 Certificates of Insurance acceptable to the County shall

“be filed with the County at the time of submittal of the Contract

Documents to the County for execution. These certificates shall
contain a provision that coverages afforded under the policies will
not be canceled until at least thirty (30} days prior written
notice has been given to the County.

11.2 County’s Liability Insurance

11.2.1 The County shall be responsibie for purchasing and
maintaining its County liability insurance and, at its option, may
purchase and maintain such insurance as will protect him against
clains which may arise from operations under the Contract. Such
insurance, if carried by the County, will include a $1,000.00
deductible <clause for each occurrence except fire, extended
coverage, vandalism, and malicious mischief, which shall have no
deductible,

11.3 Property Insurance

11.3.1 The Contractor shall be responsible for ™“all risk”
insurance for physical loss or damage. :

11.3.2 The County shall purchase and maintain such boiler and
machinery insurance as may be required by the Contract Documents or
by law. This insurance shall include the interests of the County,
the Contractor, Subcontractors and Sub-subcontractors in the Work.

11.3.3 The Contractor shall pay each Subcontractor a just share
of any insurance monies received by the Contractor, and by
appropriate agreement, written where legally required for validity,
shall require such Subcontractor to make payments to his Sub-
subcentractors in similar manner.

11.3.4 The Contractor shall furnish to County a copy of all
policies with the Contractor before an exposure to loss may occur.
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11.3.5 If the Contractor requests in writing that insurance for
risks other than those described in Subparagraphs 11.3.1 and 11.3.2
or other special hazards to be included in the property insurance
policy, the County shall, if possible, include such insurance, and
the cost thereof shall be charged to the Contractor by appropriate
Charige Order.

11.3.6 The County and Contractor waive all rights against (1)}
each other and the Subcontractors, Sub-subcontractors, agents and
employees each to the other, and (2) the Engineer and separate
contractors, if any, and their subcontractors, sub-subcontractors,

-agents and employees, for damages caused by fire or other perils to

the extent covered by insurance obtained pursuant to this .Paragraph
11.3 or other property insurance applicable to the Work, except
such rights as they may have to the proceeds of such insurance held

by the County as trustee. The foregoing waiver afforded the
Engineer, his agents and employees shall not extend to the
liability imposed by Subparagraph 4.16.3. The County or the

Contractor, as appropriate, shall require of the Engineer, separate
contractors, Subcontractors and Sub-subcontractors by appropriate
agreements, written where legally required for validity, similar
waivers each in favor of all other parties enumerated in thls
Subparagraph 11.3.6.

11.4 -Loss of Use Insurance

11.4.1 All insurance policies maintained by the Contractor shall
provide that insurance as applying to the County shall be primary
and non-contributing irrespective of such insurance as the County
may maintain in its own name and on its own behalf.

ARTICLE XII
CHANGES IN THE WORK

12.1 Change Orders

12.1.1 A Change Order is a written order to the Contractor
signed by the County issued after execution of the Contract,
authorizing a change in the Work or an adjustment in the Contract
Sum or the Contract Time. The Contract Sum and the Contract Time
may be changed only by Change Order. A Change Order signed by the

- Contractor dindicates his agreement therewith, including the

adjustment- in the Contract Sum or the Contract Time. The
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Contractor by execution of the Change Order waives any further
claims or damages in any manner whatsoever for the changes set
forth in the Change Order.

12.1.2 The County, without. invalidating the Contract, may order
changes in the Work within the general scope of the Contract
consisting of additions, deletions or other revisions, the Contract
Sum and the Contract Time being adjusted accordingly. All such
changes in the Work shall be authorized by Change Order, and shall
be performed under the applicable conditions of the Contract
Documents.

12.1.3 The cost or credit to the County resulting from a change
in the Werk shall be determined in one or more of the following
ways: '

L1 by ‘lump sum properly itemized on the form furnished
by the County which shall show the actual verified
cost of the work, plus ten percent overhead and
five percent profit; if the work is performed by a
Subcontractor, the Contractor is allowed an
additional five percent;:

.2 by unit prices stated in the Contract Documents or
subsequently agreed upon;

.3 by cost to be determined in a manner agreed upon by
the parties and a mutually acceptable fixed or
percentagé fee; or

.4 by the method provided in Subparagraph 11.1.4.

12.1.4 . If none of the methods set forth in Clauses 12.1.3.1,
12.1.3.2, or 12.1.3.3 is agreed upon, the Contractor, provided he
receives a written order signed by the County, shall promptly
proceed with the Work inveolved. The cost of such Work shall then
be determined by the Engineer on the basis of the reasonable
expenditures and savings of those performing the Work attributable
to the change, including, in the case of an increase in the
Contract Sum, a reasonable allowance for overhead and profit, which
shall be defined as ten (10%) percent overhead and five percent
profit with an additional five (5%) percent going to the Contracter
when the work is performed by a Subcontractor. -In such case, and
also under Clauses 12.1.3.3 and 12.1.3.4 above, the Contractor
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shall keep and present, in such form as the Engineer may prescribe,
an itemized accounting together with appropriate supporting data
for inclusion in a Change Order. Unless otherwise provided in the
Contract Documents, cost shall be limited to the following: cost of
labor, including social security, old age and unemployment
insurance and fringe benefits required by agreement or custom;

workers’ or workmen’s compensation insurance; bond premiums, rental

value of equipment and machinery; and the additional costs of
supervision and field office personnel directly attributable to the
change. = Pending final determination of cost to the County,
payments on account shall be made on the Engineer’s Certificate for
Payment. The amount of credit to be allowed by the Contractor to
the County for any deletion or change which results in a net
decrease in the Contract Sum will be the amount of the actual net
cost as confirmed by the Engineer. When both additions and credits
covering related Work or substitutions are involved in any one
change, the allowance for overhead and profit shall be figured on
the basis of the net increase, if any, with respect to that change.

12.2 Concealed Conditions

12.2.1 Should concealed conditions encocuntered in  the
performance of the Work below the surface of the ground or should
concealed or unknown conditions in an existing structure be at
variance with the conditions indicated by the Contract Documents,
or should unknown physical conditions below the surface of the
ground or should concealed or unknown conditions in an existing
structure of an unusual nature, differing materially from those
ordinarily encountered and generally recognized as inherent in work
of the character provided for in this Contract, be encountered,’
Contractor, subject to approval by the Engineer, shall be entitled
to a time extension for only the period that the Contractor’s
performance is extended due to the unforseen conditions.

12.3 Minor Changes in the Work

12.3.1 The Engineer will have authority to order minor changes
in the Work not involving an adjustment in the Contract Sum or an
extension of the Contract Time and not inconsistent with the intent
of the Contract Documents. . Such Changes shall be effected by
written order, and shall be binding on the County and the
Contractor. The Contractor shall carry out such written orders
promptly.
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ARTICLE XIII
UNCOVERING AND CORRECTION OF WORK

13.1 Uhcovering of Work

13.1.1 If any portion of the Work should be covered contrary to
the request of the Engineer or to requirements specifically

- expressed in the Contract Documents, it must, if required in

writing by the Engineer, be uncovered for his observation and shall
be replaced at the Contractor’s expense.

13.1.2 Tf any other portion of the Work has been covered which
the Engineer has not specifically requested to observe prior to
being covered, the Engineer may request to see such Work and it
shall be uncovered by the Contractor. If such Work is found in
accordance with .the Contract Documents, the cost of uncovering and
replacement shall, by appropriate Change Order, be charged to the
County. If such Work is found not in accordance with the Contract
Documents, the Contractor shall pay such costs. If the Work to be
uncovered by the Contractor should have been inspected by the
Engineer prior to being covered, and the Work is found to be in
accordance with the Contract Documents, the cost of the uncovering
and recovering of the Work shall be borne by the Engineer.

13.2 Correction of Work

13.2.1 The Contractor shall promptly correct all Work rejected
by the Engineer as defective or as failing to conform to the
Contract Documents whether observed before or after Substantial
Completion and whether or not fabricated, installed or completed.
The Contractor shall bear all costs of correcting such rejected
Work, including compensation for the Engineer’s additional services

made necessary thereby. ' ‘

13.2.2 Tf, within one (1) year after the Date of Substantial
Completion of the Work or designated portion thereof, within one
year after acceptance by the County of designated equipment or
within such longer period of time ‘as may be prescribed by law or by
the term of any applicable special warranty required by the
Contract Documents, any of the Work is found to be defective or not
in accordance with the Contract Documents, the Contractor shall
correct it promptly after receipt of a written notice from the
County to do so. This obligation shall survive termination of the
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Contract. The Coﬁnty shall give such notice promptly after
disccocvery of the condition.

13.2.3 The Contractor shall remove from the site all portions of
the Work which are defective or non-conforming, unless removal is
waived by the County.

13.2.4 - If the Contractor fails to correct defective or non-
conforming Work as provided in Subparagraphs 4.5.1, 13.2.1 and
13.2.2, the County may correct it in accordance with Paragraph 3.4.

13.2.5 If the Contractor does not proceed with the correction of
such defective or non-conforming Work within a reasonable time
fixed by written notice from the Engineer, the County may remove it
and store the materials or equipment at the expense of the.
Contractor. If the Contractor does not pay the cost of such
removal and storage within ten days thereafter, the County may,
upon ten additional days written notice, sell such Work at auction
or a private sale and shall account for the net proceeds thereof,
after deducting all the costs that should have been borne by the
Contractor, including compensation for the Engineer’s additional
services made necessary thereby. If such proceeds of sale do not
cover all costs which the Contractor should have borne, the
difference shall be charged to the Contractor and an appropriate
Change Order shall be issued. If the payments then or thereafter
due the Contractor are not sufficient to cover such amount, the
Contractor shall pay the difference to the County.

13.2.6 The Contractor shall bear the cost of making good ali
work of the County or separate contractors destroyed or damaged by
such correction or removal.

13.2.7 Nothing contained in Paragraph 13.2 shall be construed to
establish a period of limitation with respect to any other
obligation which the Contractor might have under the Contract
Documents, including Paragraph 4.5 hereof.  The establishment of
the time period of one (1} year after the Date of Substantial
Completion or such longer period of time as may be prescribed by
law or by the terms of any warranty required by the Contract
Documents relates only to the specific cobligation of the Contractor
to correct the Work, and has no relationship to the time within
which his obligation to comply with the Contract Documents may be
sought to be enforced, nor to the time within which proceedings may
be commenced to establish the Contractor’s liability with respect
to his obligations other than specifically to correct the Work.
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13.3 Acceptance of Defective or Non-Conforming Work

12.3.1 If the County prefers to accept defective or non-
conforming Work, he may do so instead of requiring its removal and
correction, in which case a Change Order will be issued to reflect
a reduction in the Contract Sum where appropriate and equitable.
Such adjustment shall be effective whether or not final payment has
been made. -

ARTICLE XIV
TERMINATION OF THE CONTRACT

14.1 Termination for Default

14.1.1 Should the Contractor fail to perform in strict
accordance with this Contract, where or as County may so direct, or
should the Contractor become insolvent, unable to or fail to pay
its obligations as they mature or, in any other respect fail in the
opinion of the County, to properly prosecute and perform any part
of its work, fail to exert its best performance efforts, be
involved in labor disputes, or be terminated under any other
contract with County, then the Contractor may be deemed by County
to have materially breached and to have defaulted in its
obligations under this Contract. In case of a breach and default,
the County, at its discretion, may terminate this Contract, or any
part thereof, by giving five (5) days written notice thereof to the
Contractor. 1In case of such termination, County may use any and
all materials, equipment, tools or chattels furnished by or
belonging to the Contractor either at or for the Project.

14.1.2 The Contractor, on termination, will be deemed to have
offered to County an assignment of all of its subcontracts and
purchase orders relating to this Project. County may, at its

discretion, do whatever is necessary to assure performance of any
terminated work and to take such action, if necessary, in the
Contractor’s name. County may withhold from Contractor any monies
due or to become due under this or any other contract between the
Contractor and County, to offset the damages incurred or possibly
incurred as a result of the breach and default by the Contractor.
In case of a breach, or in the event County is required to retain
the services of an attorney to enforce any provisions of this
Contract, then the Contractor and its surety company shall be
liable to County for any and all additional costs, expenses,
attorney’s fees and other damages, both ligquidated and
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unliquidated, which directly or indirec¢tly result from the
Contractor’s breach, threatened breach, default or lack of
performance of any term or condition of this Contract.

14.1.3 If the unpaid.balance of the Contract Sum exceeds the
costs of finishing the Work, including compensation for the
Engineer’s additional services made necessary thereby, such excess
shall be paid to the Contractor. If such costs exceed the unpaid
balance, the Contractor shall pay the difference toc the County.
The amount to be paid to the Contractor or to the County, as the
case may be, shall be certified by the Engineer, upon application,
in the manner provided in Paragraph 9.4, and this obligation for
payment shall survive the termination of this Contract. '

14.2 Termination for Convenience

14.2.1 County, by written notice, shall have the right to
terminate and cancel this Contract, without the Contracter being at
fault, for any cause or for its own convenience, ard require the

Contractor to immediately stop work. In such event, County shall
pay the Contractor for that Work actually performed and materials

furnished in an amount proportionate to the Contract price. County
shall not be 1liable to the Contractor for any other costs,
including prospective profits on Work not performed.

ARTICLE XV
RIGHT TO OCCUPY BY COUNTY

15.1 Early Occupancy by County

15.1.1 The County has the right to occupy or use ahead of
schedule all or any substantially completed or partially completed -
portion of the Work when such occupancy and use are in its best
interest, notwithstanding the time of completion for all of the
Werk. If occupancy or use increases the cost of the Work (other
than for corrections which are the responsibility of the
Contractor) and/or as a result of the County exercising its rights

herein, the contractor shall be entitled to extra costs and

extensions of time, or both. Claims for such extra costs and
extensions of time, to be valid, shall be made in writing to the
County within seven (7) calendar days of the notification of County
to the Contractor of its intent to so occupy or use.
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15.2 ~ Corrections After Occupancy

15.2.1 After the County has taken occupancy of all or any
substantially completed portion of the Work, the Contractor shall
not disrupt the use and occupancy of the County to make corrections
in the Work but shall, at the discretion of the County, make such
corrections at the expense of the Contractor after normal working
hours.

15.3 Heating, Ventilating and Air-Conditioning Systems

15.3.1 The County may require the use and operation of any
completed heating, ventilating and air-conditioning egquipment at
the time it occupies or uses any substantially completed portion of
the. Work. 1In such event, the County may require the Contractor to
operate such equipment and will pay the Contractor the cost of such
utilities required for the use and occupancy of the County, but the
Contractor shall be responsible for such equipment and for its
careful and proper operation. At any time, the County may assume
the care and maintenance of any portion of the Work which it is
occupying and using for the operation of any such equipment, but in
each «case, -the Contractor shall not be relieved of its
responsibility for the full completion of the Work and the
protection of its tools, materials and equipment.

ARTICLE XVI

REGULATIONS
16.1 ' Nohdiscriminating in Employment
16.1.1 The Contractor hereby agrees, warrants, and assures

compliance with the ‘provisions of Title VI and VII of the Civil
Rights Act of 1964 and all other federal statutory laws which
provide in whole cor in part that no person shall be excluded from
participation or be denied benefits of or be otherwise subjected to
discrimination in the performance of this Contract or in the
employment practices of the Contractor on the grounds of handicap
and/or disability, age, race, color, religion, sex, national
origin, or any other classification protected by federal, Tennessee
State Constitutional or statutory law. The Contractor shall, upon
request, show proof of such non-discrimination and shall post in
conspilcuous places available to all employees and applicants
notices of non-discrimination.
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16.2 [RESERVED]
16.3 Maintenance and Records
16.3.1 The Contractor shall, and shall make it a condition of

all its contracts with its Subcontractors maintain copies of every
subcontract awarded and their own payrolls, for each weekly payroll
period during the term of this Contract and for a period of one (1)
year after release and payment is made by County to the Contractor.

16.4 County’s Right of Inspection

l16.4.1 Representative of the County, as designated by the County
Mayor, shall have the right to inspect the Contractor’s facilities
and payroll records during the life of the Contract and for a
period of one (1) year after final release and final payment by the
County for the purpose of verifying nondiscrimination in
employment.

ARTICLFE XVII
PROCEDURE FOR INSTALLATION OR
REMOVAL OF FIBERGLASS INSULATION

The fOllOWlng procedures should be adhered to when disturbing,
installing or remOV1ng fiberglass insulation. These procedures are
established to minimize employee exposure to the - adverse health
affects of flberglass exposure.

The below procedures are the minimal requirements for handling
fiberglass in Shelby County Fa01llt1es Mandates by cede or law
must be adhered to.

i7.1 Installation, Removal, or Disturbance of Fiberglass
Insulation

17.1.1 Install in well ventilated areas and avoid breathing

dust. -

17.1.2 Wear loose, comfortable clothing and long-sleeved shirts

to minimize skin contact.

17.1.3 - Handle carefully to minimize airborne dust.
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17.1.4 If high dust levels are anticipated during installation,
such as with power tools, use appropriate NIOSH approved dust
respirator.

17.1.5 All power cutting tools must be equipped with dust
collectors.

17.2 - Exposure

17.2.1 After use, wash with warm water and mild soap. Do not
scratch or rub skin if it becomes irritated. Utilize running.
water. -

17.2.2 Wash work clothes separately, and then rinse the washer.
17.2.3 Eye exposure: Flush with floWing water for at least 15

minutes. If symptoms persist, seek immediate medical attention.

17.3 Work Site Environment

17.3.1 Insure area is free of obvious particles through proper
cleanup procedures. Use of wvacuum with proper filters or wet
cleanup is acceptable. (This includes office furniture, floors and
walls.) ' :

17.3.2 Initially, there may be a potential adverse impact on

indoor air quality within the general work area during the
installation process. Notify building manager or other appropriate
person that it will be necessary to establish and maintain adequate
ventilation of the work area, without causing the entry of

~contaminants to other parts of the building. Persons who are

sensitive to odors and/or chemicals should be advised to avoid the
work area during this process.

17.3.3 Exposure to employees should be kept to a2 minimum.
17.3.4 Disturbance of ceiling tiles where fiberglass insulation

exists, requires the same procedures as if installation or removal
was taking place.
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BY THE SIGNING OF THIS DOCUMENT AND INITIALING EACH PAGE HEREOF,
THE CONTRACTOR CERTIFIES THAT HE HAS READ AND UNDERSTANDS ALL OF
THE ABOVE AND AGREES TO ABIDE BY THESE GENERAL CONSTRUCTION
CONDITIONS.

CONTRACTCR

BY:

TITLE:

- DATE:
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EXHIBIT C
"This page may be reproduced if necessary. -

RFPF NUMBER DATE

NAME AND ADDRESS EOC NO.:

OF SUB-CONTRACTOR

..............................................................................

TYPE OF WORK TO BE i - AMOUNT :
SUBR-CONTRACTED

CLASSIFICATION: Circle/Check

A. Locally Owned Small Business
B. Minority Owned Business

C. Female Owned Business

D. N/A Bppropriate Information

Definition Page Attached
Male Femzle :
(Do not circle "C" if this space [femalelis checked)

L R R L I R I R R e I T T L T R I T T T R T T T T T T T T

NAME AND ADDRESS ’ EOC NO.:

OF SUB-CONTRACTOR

TYPE OF WORK TO BE AMOUNT:

SUB~CONTRACTED

CLASSIFICATION: Circle/Check

A. Locally Owned Small Business
B. Minority Owned Business

C. Female Owned Business

D. N/A Appropriate Information

Definition-Page Attached
Male Female
{Do not circle "C" if this space [femalelis checked)
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NAME TITLE:
(PLEASE PRINT)

SIGNATURE DATE:

THE INFORMATION REFERENCED FOR CLASSIFICATION IS FOR
INFORMATIONAL PURPOSES ONLY AND IS NOT A CRITERIA FOR THE
SELECTION OR AWARD OF ANY BID OR CONTRACT. IF NONE, THEN
INDICATE SO ON THE SUBCONTRACTOR LINE FIRST ABOVE AND SIGN WHERE
INDICATED.

EXHIBIT “C” Continued

DEFINITIONS

A, LOCALLY OWNED SMALL BUSINESS:

For this purpose, a Locally Owned Small Business is defined
as a sole proprietorship, corporation, partnership, joint
venture or any other business or professional entity located
within Shelby County, Tennessee, and at least 51% owned,
operated and managed by a Shelby County resident with gross
annual sales of $3 million dollars or less. The Business must -
be confined within the boundaries of Shelby County, Tennessee.

B. MINORITY OWNED BUSINESS ENTERPRISE:

A Minority is defined as African American{s) (a person(s)
having origins in any of the indigenous sub-Saharan racial
groups of Africa), Native Americans, Hispanic BAmericans and
Asian Americans and any other racial group(s) for which there is
a legally sufficient statistical disparity indicated and/or an
underutilization attributable to the effects of past or present
discrimination in the local industry.

For this purpose, a Minority Business Enterprise is defined
as a sole proprietorship, corporation, ©partnership, Jjoint
venture or any other business or professional entity located
within Shelby County, Tennessee, and at lease 51% owned,
operated and managed by a Shelby County resident with gross
annual sales of $3 million dollars or less. The Business must
be confined within the boundaries of Shelby County, Tennessee.

C.  WOMEN OWNED BUSINESS ENTERPRISE:

For this purpose, a Women Business Enterprise is defined as
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a sole proprietorship, corporation, partnership, Jjoint wventure,
or any other business or professional entity which is at least
51% owned, operated and managed by ¢ne or more Women (WBE), and
whose management and daily business operations are controlled by
one or more of the WBE individuals who own it.
must be confined within the
Tennessee.

The business
boundaries of Shelby County,
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EXHIBIT D -- Rulg &{c)vii)

- ., PROJECTS OVER $100,000.00 - FACILITIES - _

Date: Remarks:
1
Action Kem 1 Contact:
Division: Remarks:
2
Action ltem 2 Contact:
If yes, name & contract amt.: Remarks:
3
If yes, name & contract amt.:
Action ltem 3 Contact:
If yes, location: Remarks:
4
If yes, own or lease
the property?:
If yes, date: Remarks:
5
Action ltem § Contact:
6 Basis for Decision:
List Construction or Renovation:
i
1
S,
PAGE10F 3

Exhibit D - Rule 6{c) subsectiors {vii} Commissioners’ Permanent Rules of Order



Project Cost Sheet/Estimates Attached? Remarks:

Action tem 7 A Contact: Total Project Cosi:

Potential Costs Not Listed in Total Project Cost, i.e.

Infrastructure, Change Crders, Etc.

Cost of Renovation wf Financing

Acfion ltem 7 B Contact; I l

Cost of New Construct w/ Financing

Remarks:

8 £k £ B Dates:
Date Bid Posted by Purchasing:
Bid Closing Date:
Name:
Amount:

- . Lease or Cwn? Remarks:
Existing Financial Obligation:
Action ltem 9 Contact: I I
Acreage: Remarks:
10 | |

Location:

If yes, acreage:

If yes, location:

Action ltem 10 Contact: I |

PAGE2ZQF 3

o

Exhibit D - Rule 6(c} subsectiont {vii) Commissioners' Pemanent Rules of Crder



Action ftem 11 Contact:

Age:

Remarks:

Square Footage:

Exterior Veneer Type;

Roof Age & Type:

Remodeled or Renovated?:

If yes, answer the following:

Acquire or New Construction

Remarks:

Square Footage:

Location:

If acquired, answer the following:

Age:

Square Footage:

Exterior Veneer Type:

l I

Roof Age & Type:

Remodeled or Renovated?;

T

Action Item 12 Contact:

PAGE3OF 3

Exhibit D - Rule 6(c) subsection {vii) Commissicners' Permanent Rules of Order
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Amendment to Agreement

THIS AMENDMENT (hereinafter “Amendment™) is made and entered into this
day of , 20, by and between Shelby County Government (hereinafter

“County”) and (hereinafter .

WHEREAS, the parties previously entered into an agreement (hereinafter “Agreement”)
dated , for

WHEREAS, the Agreement has previously been amended by the parties by written

Instrument on

WHEREAS, the parties now desire to enter into this Amendment to

NOW, THEREFORE, for and in consideration of the mutual promises of the parties to
this agreement and other good and valuable consideration, the receipt of which is hereby

acknowledged, the parties hereto do hereby agree as follows:

1. Section _ of the Agreement entitled 1S
hereby amended to .

(or ) The Agreement between the parties is hereby renewed for the
period beginning , 20, until ,20 .

2. The total cost for this renewal period (or) Amendment shall not
exceed and 00/100 ($ )
Dollars payable in accordance with the terms of the Agreement.

3. shall not be permitted or autherized to

incur costs beyond the extent that purchase orders have been
issued on approved contracts and/or purchases prior to the
commencement date, during the term of the contract, and/or
subsequent te the termination date of County contracts or
purchases withont prior, expressly written, appropriate
authorization pursuant to County purchasing procedures and
rules and regulations. Ceounty is not obligated to pay nor shall

be entitled to receive
payments for contract fees and expenses incurred in violation
of this provision.

4. This Amendment shall be subject to and contingent upon adoption
of the Fiscal Year 20__-20__ Operating Budget of Shelby County
Government by the Board of County Commissioners and approval
of the cost for this Amendment within said Operating Budget.

5. The terms and conditions of the original Agreement, except as
amended herein, shall remain in full force and effect.

IN WITNESS WHEREQF, the parties have executed this Amendment on the

day of 20



APPROVED AS TO FORM SHELBY COUNTY GOVERNMENT
AND LEGALITY:

Contract Administrator MARK H. LUTTRELL, JR., MAYOR
Assistant County Attorney

INSERT ENTITY NAME

By:

Title:

CORPORATE ACKNOWLEDGMENT

STATE OF TENNESSEE -
COUNTY OF SHELBY

Before me, the under51gned Notary Public, in and for the State and County aforesaid,
personally appeared , with whom [ am personally acquainted or proved
to me on the basis of satisfactory evidence, and who, upon oath, acknowledged himsel{/herself to
be president or other officer authorized by appropriate Corporate action and/or Resolution to
execute the preceding instrument of the the within named bargainor,
a corporation, and that he as such , executed the foregoing
instrument for the purpose therein contained, by signing the name of the corporation by
himself/herself as

WITNESS my hand and official seal at office this day of 20

Notary Public

My Commission Expires:
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SAMPLE MAINTENANCE AGREEMENT
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5045 COVINGTON WAY . MEMPEIS, TENNESSEE 38134 - (901)372-4600
PREVENTATIVE MAINTENANCE SERVICE AGREEMENT
Jforthesomof $. _payable annually in advance, agrees 1o render 2 -2 _regular service inspections,

at the address specified beiow, on the machme(s) hstei and at the annual rate(s} specified; and provide all additional special cails,
limited fo our normal business hours, at no additional chargs for labor or travel.
The foliowing terms and conditions apply:

1. The equipment to be coversd is subject to inspection by qualified Service Personne] prior to acceptance of this ~
agreement.
2. agrees to clean, ofl, adjust and test each machine during scheduled inspection calls, furnishing all necessary lubricants.
3. agrees to include all parts.
a. consuinables such as bulbs, printheads, ribbons and cards are not included.
4. agrees to render additional operator instructions, however only during scheduled service nspection calls or during -
* special calls specifically placed for mechanical adjustment.
5. Loaner systems are included, and in the cese of DataCCard SP series priners, permanent replacement wnits may be installed.
6. PMA Customers receive priority semce over non-PMA customers. .
7. External devices not providedby - - - (i.e. PC’s, IO boxes) are not covered under the sgreement,
8. This agreement does not cover service and parts required as a result of fire, water, storm, negligence or misiuse, power failures,
current fluctiations, lighting siiiges or for any caise external to the equipinert, Spec:ﬁcauon changes, alferations or addition
of attachiments, may require a changs in mairitenance charges. i
9. All service covered by this agreement will be rendered on the users premises, during " tegular bisiness hours,
a. Regular business hours are Moriday-Friday, 8:00 a:m, to 5:00 p.m.
11. Travel and labor time for calls after business hours and on Saturdays, Sundays, or holidays are charged to the customer
- at established rates. .
a. Second shift tates are 1 ¥ times our normal hotrly rate, portal to portal,
-~ b, Third shift, Sunday, and holiday rates,are 2 times our normal hourly rate, portal to portal.
12; Service when requived, authorized and rendered on additional equipiment not covered by ’rhls agreement will be charged for at
: established rates.
9. Service when required, authorized and rendered on additional equipment not covered by this agreement will be chargred for af -
 established rates,
10. The terms of this agteetnent are valid only when. - approved parts and supplies are used,
il . does not guarantee to be able to supply all parts for equipment that has been out of production over seven (7) years.
12. This agreement shall be cffective from - o . and thereafter can be renewed for
© succéssive petiods of one year each, subject, however, to the right of either party o terminate the contract at the end of the
original or any renewal terin by letter to that effect at least thirty (30) days prior to the designated termination date,
13.  shall not be liable for loss of use of any of the items of Covered Product(s) or for any foss or damage
occasioned by sirch loss of use or by any failure of any equipment fo perform properly, . * lighility
~ hereunder shall be limited to the repair or replacenient of any parts of items of covered product(s) _ -
MODEL SERIAL NUMBER ¢ DESCRIPTION ANNUAL RATE
CP80 PTOT10
IDCER Silver C852010583 Included
© Valcam 114616 Included
We, the undersigned, authorize the periodical inspections and " TOTAL
mechanical service referred ta by this agreement on the equipment
listed above, and on the terms and condﬁ:ions as herein stated.

Approved... _ ' SHELBY COUNTY r- ...
. - 160 N. MAIN .. L
BY L _ MEMPHIS, TN 38103

DATE - ‘ BY

PURCHASE ORDER #
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: : EXIBIT A,
GENERAL CONDITIONS FOR CONTRACTING WITH SHELBY COUNTY GOVERNMENT

SUBCONTHACTING

Any subcontracting, assignment, delegation or transfer of all or part of the rights, responsibilities, or interest of either party to
this Contract js prohibited unless by written consent of the other party, provided however permission will not be
unreasonzbly withheld. No subcontracting, assignment, delegation or transfer shall relieve the CONSULTANT fiom
performance of the Services under this Contract. The COUNTY shall not he tesponsible for the fulfillment of the
CONSULTANT's obligations fo its transferors or subcontractors.

Upon the fequest of the other party, the subcontracting, assigning, delegating or transferring party shall provide all documents

evidencing the subcontract, assignment, delegation or transfer.

CONFLICT OF INTEREST

The CONSULTANT covénants that it has no public or private interest, and will not acquire directly or - indirectly any interest
which would conflict i ary mamier with the performance.of the Services. The CONSULTANT warrants thiat no part of the
total Cottract Fee shall be paid directly or indirectly to any officer or employee of the COUNTY as wages, compensatlon or
gifts in exchatige for acting as officer, agent, employee, subcontractor or consultant to the CONSULTANT in comnnection
with any wotk contemplatcd or performned relative to this Contract.

CONTINGENT FEES _ R

The CONSULTANT wargants that it has not eniployed or retained any company or péfson other than a boxia ﬁde employee

working solely for the CONSULTANT, to solicit or secure this Contract, and that it has not paid of agreed to pay aiy

cotipany of person, other than a bona fide employee Wworking solely for the CONSULTANT any fee, cqmmlssms,

percentage, ’brokerage fee, g]ﬂ, of dhy other consideration contingent upon of resulting from the award or making o
Contract. For breach or violation of this warianty, the COUNTY will have the right to recover the full amount of suc f:e,
condmission, pércentage; brokerage fee, gift, or other consideration. ;

RESPONSIBHHIES FOR CLAIMS AND LIABILITIES

a.  CONSULTANT shall indeémmnify, defend, save and hold harinless the COUNTY, and its elected ofﬁclals, officeis,
employées, agents, assigns; and instriirneiitalities from and against any and all clairns, liability, losses or damages—mcludmg
biit not limnifed to Title VII and 42 USC 1983 prohibited acts occurring from gross negligence or willful defailts that eccur in
contigciion with of in breach of this Contract or in the perfornidnce of the Services hereunder, whether performed by the
CONSUI.TANT its subcoiiractors, agents, ermployees or assigns and provided however that in no event gither party ]
for the following oategones of damages: punitive, consequential, indirect, spécial, loss of use, loss of dita, lost P ;
iricorre, of loss of goodwill. To the extetit perinitted by Ténnessee Stite Law each party agrees to be responsible for'its owh
ats, erfors, or ontissions pertainitig to this indermification provision. This indemnification shall survive the termination ot
conélusion of this Cottract

b. CONSULTANT expressly vnderstands and agrees that any insurance protection required by this Contract or
otherwise provided by the CONSULTANT shall in no way Hmit the responsibility to indemnify, defend, save and hold
hatinless the COUNTY of its elected officials, officers, employees, agents, assigns, and instrumentalities ai herein provided,

¢ The COUNTY has no obligation to provide lega] counsel or defense to CONSULTANT ér its subcontractors. in the
evént that a suit, claim or action of any character is brought by any person not a paity to this agreement agamst ‘
CONSULTANT as a result of or relating to performance of the Services under this Contract.

d, Fxcept as expressly provided herein, the COUNTY has rio obligation for the payment of any Judgment or the
settlement of any ¢laims against CONSULTANT as a result of or relating to performance of the Services under this Contract..
e. CONSULTANT shall immediately notify the COUNTY of ary claim or suit made or filed against CONSULTANT

or its subcontractors regarding any matter resulting from or relating to CONSULTANTs performance of the Services under
this Contract and will cooperate, assist and consult with the COUNTY in the defense or investigation thereof.

GENERAL COMPLIANCE WITH LAW -
a. The CONSULTANT certifies that it is qualified or will take steps necessary to qualify to do business in the State of
Tennessee and that it will take such action: as, from time to time, ray be necessary to remain so qualified and it shall obfain;
at its expense all licenses, permits, insurance, and governmental approvals, if any, necessary to the performance cf,t'h'f.
Services under this Confract.

b. The CONSULTANT is assumed to be familiar with and agrees that at afl times it will observe and comply with alI
federal, state, and local laws, ordinances, and regulations in any manner affecting the performance of the Services. The
preceding shall include, but is not limited to, compliance with all Equal Employment Opportunity laws, the Fair Labor
Standards Act, Occupaticnal Safety and Health Admmmtration (OSHA) requirements, aod the Americans with Dlsablhtlt}s
Act (ADA).

c. This Contract will be interpreted in accordance with the laws of the State of Tennessee. By execution of tlns
Contract, the CONSULTANT agrees that all actions, whether sounding in contract or in tort, relating to the validity,

1
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“constraction, interpretation and enforcement of this Contract will be instituted and litigated in the courts of the State of

Tennessee, located in Shelby County, Tennessee, and in no other. In accordance horewith, the parties to this Contract submit
to the jurisdiction of the cousts of the State of Tennessee located in Shelby Coumty, Tennessee.

NON-DISCRIMINATION

The CONSULTANT hereby agrees, warrants, and assures compliance with the provisions of Title VI and VII of the Civil
Rights Act of 1964 and ail other federal statufory laws which provide ifi Whiole o in part that no pezson shall be excluded
from participation or be denied benefits of or be otherwise subjected to discrimination in the performance of this Coniract or
in the employment practices of the CONSULTANT on the grounds of handicap and/or disability, age, race, color, religion,
sex, national origin, or any other classification protected by federal, Temmessée State Constitutional or statitory law. The
CONSULTANT shall upoa request show proof of such non-discrimination and shall post i conspicuous places available to
all employees and applicants notices of non-discrimination.

SUBJECT TO FUNDING _ _
This Coatract is subject to annual appropriations of funds by the Shelby County Government. In the event sufficient funds
for this Confract are not appropriated by Shelby County Government for any of its fiscal period during the Term hereof, then
this Contract will be terminated. In the event of such tepmination, the CONSULTANT shall be entitled to receive just and
eqiiitable compensation for any satisfactory work performed as of the Termination Date.

TERMINATION S
This Coittract ray be ferntinated by eifhet party by giving reasonable written notice to the other, before the effective dates bF
tertiiination (the “Teitnination Date”). In the event of such termination, the CONSULTANT ‘'shall be paid for all Services
provided priof to the Términation Date, If the COUNTY elects to terminiate for convenience, then the COUNTY will not Be
entitled fo refund of any fees or other monies paid to consiltant. :

i

DISCLOSURE OF REPQRTS, DATA OR OTHER INFORMATION

Notwithstanding anything to the contrary contained berein or within any other document supplied to COUNTY y
CONSULTANT, CONSULTANT understands and acknowledges that COUNTY is a govermerital entity subject to the laws
of the Stafe of Tennessee and thaf any reports, data or othet information supplied to COUNTY by CONSULTANT dug fo
Setvices petformied purstant to this Contract is subject to being divulged as a public record in accordance with the faws of
the Stite of Teanessee. Additionalty, all books of account and finantial records that are specific to the work being performed
it accordance with this Coritract may be subjeét to audit by the Director of Administration and Finance of Shelby County
Governnent and/ or its designated appointee, and all records pertaining to the subject matter containied heréin. st be
preserved by CONSULTANT for a period of three (3) years fiom the date of final payment and for such period, if any;.a8is
required by all applicable laws. , o

LIVING WAGE ORDINANCE , .

In accordance with Ordinance Number 328, commonly refered fo as the Living Wage Ordinance, all pérsons/entities
engaged in sefvice contracts with the County, including but not limited to both prirne and subconlractors, shall pay 4 Liyi_iig
Wage to eniployees for all work performed on said service conwact, as defined in the Living Wage Ordinance. Proof of siuch
compensation nmst be evidenced as required in the Living Wage Ordinance. L
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10ffice of the Attorney General
State of Tennessee

Opinion No. 93-01

January 4, 1993

Agreements by Local Governmental Entities to

Indemnify Private Parties or other Governmental
Entitics

Representative Gary Odom

General Assembly of the State of Tennessee
House of Representatives

22 Legislative Plaza

Nashville, TN 37243-0155

QUESTION

Whether local gevernmental entities [FN1] in
Tennessee can by contract indemnify or hold
harmless private parties or other governmental
entities. '

OPINION

A confract provision which requires that a local
governmental entity indemnify or hold harmless
another governmental entity or a private party
beyond the liability imposed upon that entity by law
is unenforceable because it appropriates public
money and abrogates govermmendal immunity
without the authorization of the General Assembly.

ANALYSIS
Local government entities are frequently asked to

enter into confracts with state agencies, the United
States and private parties which contain indemnity or

hold harmless clauses. [FN2Z] An agreement to

indemnify or hold harmless is a confract of
indemnity requiring the indemnitor to prevent loss to
the indemnitee or to reimburse the indemnitee for all
losses suffered from a designated peril. Pinney v,
Tarpley, 686_S.W.2d 574, 579 (Tenp.App.1984).
Hold harmless agreements are intended to shift the
Hability, cost, or loss to one party regardless of actual
or relative fault and regardless of the liability which
might otherwise be imposed by existing legal
principles. Annotation, Tenant's Agreement fo
Indermify Landlord against All Claims as including
Losses Resulting from  ILandlord's Negligence, 4
AL R.4th 798, 800 n. 2. (1981),

This office has consistently opined that indemnity
agreements by the state and state agencies to hold
another party harmless are void unless the General
Assembly has authorized the agreement because they
constitute an -unauthorized waiver of the State's
sovereign immunity. See, Op.Tenn. Atty.Gen. U82-
008 (Jan. 27, 1982); HI Op.Tenn. Atty.Gen. 93 (Jan.
2, 1973). This office has also opined that this
rationale extends to local officials at least where
indemnity of the United Statés is concerned. See,
Op.Temm. Atty.Gen. U82-217 (November 10, 1982).

There is little judicial authority in Tennessee on the
question of the validity of indempity agreements
executed by local governmental entities. In
Waijtasiak_v. Morgan County, 633 S.W.2d 488
(Tenn,1982) the Court of Appeals, Eastern Section
held unenforceable the provisions of a contract by
Motrgan County to indemnify the state and employees
of the Tennessee Department of Transportation. The
Court reasoned that the language of the agreement
evidenced no intent, express or implied, to indenmify
the state and its employees against ther own
negligent acts. Mere general, broad and seemingly all
inclusive language in the indemnifying agreement is
not sufficient to impose liability for the indemnitee's
own negligence. 633 S.W.2d at 390, citing Kellogg
Company v. Sanitors. Inc., 496 SW.2d 472
(Tenn.1973). The court in Wajtasiak did not address
whether such indemnity agreements may- be void for
constitutional Teasons; the county admitted the
validity of the contract in its answer. Id. at 490.

In Nashville v. Suthetland & Co., 92 Tenn. 335
(1893), property was conveyed to the City of
Nashville for a sewer right of way to drain a pond
near the property of Sutherland & Co. The city paid

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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cash consideration of $150.00 and agreed that it
would construct the sewer with a suitable valve so
that in the event of high water in the river, water
would not flow back through the sewer line into
Sutherland's property. An tnusually high rise in the
river caused an overflow through the valve and pipe
damaged Sutherland's property. Sutherland sued the
city for breach of contract and was awarded damages
at trial.

The Court reversed the trial court and held that the
contract was ultra vires and that the city could not, in
the absence of charter power, bind the city by a
guarantee that would in essence make the city
insurers of the property. 92 Tenn. at 337. In citing the
general rule applicable to ultra vires contracts, the
Court stated:

... [t]he agents, officers, or even city council of
a municipal corporation cannot bind the
corporation by any contract which is beyond the
scope of its powers, or entirely foreign to the
purposes of the corporation, or which (not being
legislatively authorized) is against public policy.

Id. at 338.The Court examined cases from
other jurisdictions and cited with approval
the following Janguage:

Indemnification against liability must always
be regarded as having reference to existing
grounds of lability, and not serving to create
new ones. Besides, the city could not assume
liability for negligence in cases where the law
did not already impose a liability. The contract,
then, must be construed as covering only cases
where an action might be maintained against the
city independent of the confract.

92 Tenn. at 342, citing 4 Am & Eng.C.C,,
341.

Thus, under the rationale of the Sutherland case,
local governmental officials may not by contract

- assume liabilities for actions that in the absence of
such a contract, the entity could not be held liable. By -

doing so the officials exceed their authority and the
contract is ultra vires and void.

The question then is whether an indemnity
provision in a contract pursuant to which a local
governmental entity indernifies another party
(private or governmental) against its own negligence
or the negligence of a third party is outside the
authority granted to the local governmental entity.
‘We believe it is for the following reasons.

A. An indemnity agreement abrogates municipal

immunity.

Article 1, Section 17 of the Tennessee Constitution
states: -

That all courts shall be open; and every man,
for an injury done him in his lands, goods,
person or reputation, shall have remedy by due
course of law, and right and justice administered
without sale, denial, or delay. Suit may be
brought against the State in such manner and in
such courts as the Legislature may by law
direct.Article 1. Section 17 has been interpreted
as a grant of sovereign immunity to the state and
therefore no suit may be maintained against the
State absent express authorization from the
Legislature. E.g. Coffman v, City of Pulaski, 220
Tenn. 642, 422 SW.2d 429, 434 (1967).
Counties and municipalities operating in their
governmental capacity fall within the doctrine of
sovereign immunity because they aré arms of the
State and the State is said to have delegated
sovereignty to them. Sovereign Immunity and
the Tennessee Governmental Tort Liability Act,
91 Tenn.L.Rev. 885 n. 3. Although it is not clear
how the docttine of sovereign imiunify was
extended to municipalities, it has been firmly
fixed in Tennessee law for over 100 years.
Crowe v. John W. Harton Memorial Hosp., 579
8.W.2d 888. 891 (Tenn.App.1979).

The docirine of municipal sovereign immmity has
been strongly criticized in this and other states. [FN3]
See, Cooper v. Rutherford County, 531 S.W.2d 783,
785-92 (Tenn.1975) (Henry 1., dissenting). However,
neither the Tennessee Supreme Court nor the
Legislature has moved to abrogate the doctrine
except as set forth in the Tennessee Governmental
Tort Liability Act, T.C.A. § 29-20-101, et seq.
(“GTLA”).

In 1973, the General Assembly passed the GTLA
which  abolished the  distinction  between
governmental and proprietary functions in tort
actions against local governments. Subject to the
exceptions contained in the GTLA, a local
government is immune from suit regardless of
whether its activities are in a governmental or a
proprietary capacity. See Crowe, supra at 892.

The legislature bas complete command in creating
a city and in granting it sovereign immunity.
Corporation _of Collierville v. Fayette County
Election Comm'n., 539 S W.2d 334 (Tenn.1976). A
city cannot divest its self of inherent powers by
contract when acting in a governmental capacity,
Batson v. Pleasant View Utility Dist., 592 S5.W.2d
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578, 581 (Tenn.App.1979). The delegation of
sovéreign power to the municipality is, in itself, an
act of sovereignty and can only be made by the

. constituent body in whom the original power resides,

the people, or by the express authority of the

legistature, the branch entrusted with the power to

delegate sovereigoty. See State v, _Ammstrong, 35
Tenn. 634 (1856).

Just as the General Assembly is the only branch of
government authorized to delegate sovereign
immunity, it is the only branch authorized to walve

sovereign immunity. See Williams v. Repgister of

West Tennessee, 3 Tenn. 214 (1812). The legislature

has not expressly authorized local government
entities to walve their municipal immunity; therefore,
if the local government entity wishes to indemnify
private parties or other governmental entities for their
own negligence, it must secure the authority of the
General Assembly or its actions will be ultra vires.

There are instances in which the legislature has
waived the sovereign immunity of the state and local
governmental entities in specific circumstances. For
example, T.C.A. § 69-2-201 provides:

The state of Tennessee, its departments or
agencies, or any governmental entity is hereby
authorized, as required by the secretary of the
army or the chief of engineers for projects for
water resource development and conservation or
other purposes to agree to hold and save the
United States free from damages due to the
construction or operation and maintenance of
such projects, except for damages due to the faukt
or negligence of the United States or its
contractors.Under general rules of statutory
construction, T.C.A. § 69-2-201 implies that all
other hold harmless agreements, whether by the
city or the state, are unanthorized.

B. An indemnity agreement potentially violates
constitutional and statutory prohibitions regarding the
lending of the local government's credit and the
appropriation of public money.

Article 11, Section 29 of the Tennessee Constitution
provides:

.. But the credit of no County, City, or Town
shall be given or loaned to or in and or any
person, company, association, or corporation
except upon an election to be first held by the
qualified voters of such county, city, or town,
and the assent of three~fourths of the votes cast at
said election.To the extent that a local
governmental entity assumes the risk of liability
that might otherwise fall on other parties, it

potentlally lends its credit to that party in
violation of Article II, Section 29. [FN4] While
the “public purpose doctrine” is applicable to this
provision, it does not appear to apply to an
indemnity provision that shifts liability to the
local governmental entity that would otherwise
be imposed on another party. While the subject
matter of the contract as a whole may sorve the
public good, it is difficult to see how an
indemnity provision benefits the community as
a body and is directly related to the functions of
government and thus for a public purpose.

There are statutory probibitions against the
assumption of wnkpown liabilities. For example, the
statutes relating to fiscal affairs under a city manager-
commission charter require that before a contract is
entered into the finance director must certify that the
city has sufficient funds in its treasury (or safely
assured) to meet the obligations under the contract.
[FN5] T.C.A. § 6-22-128. A confractual obligation
by this form of local government to assume unkriown

“and unlimited liability for claims arising out of the
~conduct of third parties involves the  potential -

commitment of funds beyond the amounts
recoverable under the Governmental Tort Liability
Act. Such an obligation presents problems with the
ability to certify that funds are available to cover all
costs created by the contract. [FN6]

CONCLUSION

Based upon the foregoing, it is our opinion that a
local government does not have the power to enter
into an indemmity clause which extends its Hability
beyond that imposed by law because it constitutes an
unauthorized unconstitutional act by the entity. Even
if the charter grants the power to make contracts, sue,
and be sued, that provision does not authorize a local
governmental entity to make contracts of all
descriptions but only such as are necessary to enable
the entity to carry out the purposes for which it was
created. 19 Tenn.Juris.,, Municipal Corporations, §
70. Since the General Assembly has not authorized
indemnity and hold harmless agreements generally,
indemnity provisions that seek to impose liabilities
for which the local government could not be liable
independent of the contract are void and
unenforceable.

If you have further questions, do not hesitate to
contact this Office.

Charles W. Burson
Attorney General and Reporter
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' John Knox Walkup
Solicitor General
Steven L. West
Assistant Attorney General
[FN1]
For purposes of this opinion the term “local
governmental entity” is defined as set forth in
Tenn,Code Ann. § 29-20-102(3).
[FN2]
For example, indemnity and hold harmless clauses
. are frequently found in contracts in which the State or
federal government is providing funds to the local
government for constraction.
[FN3]
See e.g. Ayala v, Philadelphia Board of Education,
453 Pa. 584, 305 A2d 877 (1973). At the time of the
Crowe decision cited above, at least 27 states had
eliminated municipal immunity by either legislative
or judicial action. 579 S.W.2d at 891.
[FN4] :
This rationale would not be applicable to the state
since ft is not a persom, company, association or
o corporation for purposes of this constitutional
{\ provision. See, Ransom v. Rutherford County, 123
Tenn. 1, 130 S.W. 1057 (1909).
[FN5]
For a similar provision applicable to the state see
T.CA. § 9-6-113.
[FN6} '

It could also be argued that an indemnity provision
violates Article II, Section 24 of the Tennessee
Constitution which prohibits public money being
expended except pursuant to appropriations made by
law.

Tenn. Op. Atty. Gen. No. 93-01, 1993 WL 349719
(Tenn.A.G.)
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